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JOHN BELL SANBORN 


John Bell Sanborn, a member of the faculty of the Law School, 
died, after a brief illness, at Madison, December 31, 1933. 

Mr. Sanborn was born at Elkhorn, Wisconsin, May 12, 1876. 
He received from the University of Wisconsin the degrees of B. L., 
1896, M. L., 1897, and Ph. D., 1899. Following the receipt of his 
doctor’s degree in 1899 he taught for one year at Ohio State Uni- 
versity, returning then to the University as a student in the Law 
School for another year, at the end of which he took and passed 
the examination for admission to the bar. Upon his admission he 
immediately entered upon the practice of law in Madison, Wisconsin, 
continuing in practice there the remainder of his life. He became in 
1908 a member of the Law Faculty of the University with the title 
of Lecturer in Law, a position which he held throughout the re- 
mainder of his life. 

He held many positions of public trust and confidence, among 
the more important of which were: Member of the Wisconsin Board 
of Bar Examiners, 1911-1913; commissioner on Uniform State 
Laws, 1917-1919; chairman, Wisconsin Central Legal Advisory Com- 
mittee in the administration of the Selective Advisory Committee in 
the administration of the Selective Service Law during the World 
War; member of the general council of the American Bar Associa- 
tion 1915-1919; secretary of the section on legal education of that 
Association, 1919-1929; and vice-chairman 1921-1922 and chairman 
1922-1923 of its section on public utility iaw. 

He had a successful career as a lawyer. Possessed of a mind of 
the first order, the extent and the exactness of his knowledge was re- 
markable. His pre-eminence in the field of public utility administra- 
tion and regulation is evidenced by his chairmanship of the section on 
public utility law of the American Bar Association. His knowledge 
of court practice and procedure was profound, and his skill in the 
practice of the Federal courts gave him a unique position in that field. 

He was chairman of the Wisconsin Legal Advisory Committee 
in the administration of the Selective Service Law in Wisconsin dur- 
ing the World War. The high position the state of Wisconsin took in 
the administration of that law was due in no small part to his ability, 
his unflagging industry, and the unlimited and unselfish gift of his 
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services. He held at his death the rank of Lieutenant Colonel at- 
tached to the Judge Advocate General’s Department of the State 
Staff of the Wisconsin National Guard. He was a keen student, not 
only of military law, but also of military organization and tactics, 
and had become therefore one of the most valuable and valued mem- 
bers of the State Staff. 

For ten years, from 1919 to 1929, he was secretary of the Sec- 
tion on Legal Education of the American Bar Association. In the 
field of legal education that ten years is the most striking in the 
annals of the American Bar Association for during it that Associa- 
tion for the first time set up minimum standards of legal education, 
and it established a system of inspection of schools resulting in 
placing some on an approved list, while denying that recognition 
to the remainder. The force of professional opinion thus expressed 
has had a most striking effect in causing many states to provide by 
law that the American Bar Association standards constitute minimum 
legal qualifications for admission to the bar and in stimulating schools 
to increase their requirements to conform to those standards. Many 
share the credit for this great step by the American Bar Associa- 
tion, but John Sanborn’s part in this perhaps most important step 
ever undertaken by that Association was an important and worthy 
one. 

A man of the highest integrity, above all that was mean and petty, 
splendidly unconscious at times of the existence of those qualities in 
others, the characteristics which have perhaps most strongly im- 
pressed themselves upon those who knew him were loyalty, unselfish- 
ness and unobtrusiveness. He was the protector and the defender of 
all within his environment, his family, his friends, his colleagues, his 
party, and his country. Amid the pressing cares of a busy profes- 
sional life, he was generous of his time to his students, to his asso- 
ciates, and to the public. His services in public effort were often 
sought and freely given. They were given without thought of self, 
and without hope or expectation of reward. To him the reward of 
public service was in the service itself. He never sought for himself 
a position of honor or of profit. While from such a life there may be 
withheld the wider recognition it deserves, from those who knew the 
man comes an unsought compensation in an increased measure of 
admiration and affection. With his death, passed an able man, a 
splendid citizen, and a loyal and unselfish spirit. 

OLIver S. RUNDELL. 























WORK OF THE WISCONSIN LEGISLATURE FOR 
THE 1933 SESSION 


Francis LAMB 


The following article does not purport to be a complete sum- 
mary of the work of the 1933 session of the Wisconsin Legislature, 
but rather a general review of the acts which are of particular interest 
to lawyers, or which make substantial changes in our statute law. 
If undue space seems to have been given to banking and municipal 
borrowing laws, the apology is that these two matters received em- 
phatic treatment by the Legislature. Many other laws were enacted 
which are interesting and important, but space precludes treatment of 
more than a few of the four hundred and ninety-five acts. 


A. BANKING 


Chapter 29! creates section? 220.18 giving the governor, with 
the advice of the Banking Review Board and the Banking Commis- 
sion, the right to declare bank holidays with respect to the transaction 
of banking business in the time of banking emergencies. 

Chapter 6 amends section 220.04 (1) which provides that in mak- 
ing examinations of banks, the Banking Commission shall determine 
the fair valuation of all assets in accordance with the regulations 
prescribed by the Banking Review Board. 

By section 221.12 approval for reduction of capital stock of 
banks will not be given until the Banking Commissioner is satisfied 
that the reduction will be to the best interest of depositors. In case 
of reduction, double liability shall apply to all stock outstanding at the 
time of reduction and shall continue for one year after the reduction 
takes effect. 

Section 221.25 (1) is amended so that consolidation may be ef- 
fected by written authorization of stockholders owning two-thirds of 
the stock of each bank, and ratified at a stockholders meeting. 

Section 220.035 (6) declares that a bank is solvent when its assets 
on basis of fair valuation as determined according to rules and regu- 
lations of the Banking Commission, are equal to or greater than lia- 
bilities. 





1 All citations to “Chapters” refer to Wis. Laws (1933) unless otherwise pene. 
2 Where the text refers to a “section” as “‘created’”’ the citation is to Wis. Stat. (1933). 
otherwise designated. 


All other citations to “sections” refer to Wis. Stat. (1931) unless 
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Section 220.04 (4) empowers the Banking Commission to re- 
move a director of a bank, upon the approval of the Banking Review 
Board, when the practice or policy of such director is prejudicial to 
the interests of the depositors, and provides that such order shall take 
affect immediately upon service of notice of such order. 

Section 220.07 (16) (b) provides that the Banking Review Board 
may direct the closing of a bank or issue an order segregating assets 
pending a stabilization agreement between the bank and its creditors. 
New deposits may be accepted but must be segregated for the ex- 
clusive use of new depositors, and shall not be invested ; if the stabili- 
zation agreement fails, such deposits shall be returned. 

Section 220.07 (7) provides that deposit accounts can be off-set 
against loans of depositors but such off-set shall not exceed the pro- 
portion that assets of such bank, exclusive of trust agreement assets, 
bear to the total assets. 

Section 220.08 (3) (a) provides that the Banking Commission, 
with the consent of the Review Board may, for purposes of liquida- 
tion, sell, or approve sale of assets of banks to other banking institu- 
tions. 

Chapter 8 provides that a bank, a majority of whose stock is 
not owned by a foreign corporation may have not more than four 
receiving stations to be in the same county as the bank, upon approval 
of Banking Review Board, and until January Ist, 1935. 

Chapter 396 amends this Chapter to provide that the receiving 
stations shall be established only in the county in which the bank 
operates, or within the trade area of the home office of the bank, 
and not more than thirty-five miles from such home office ; such trade 
area being determined and designated by the Commissioner of 
Banking and the Banking Review Board in accordance with the pe- 
tition of the persons to be served by such receiving station. 

Chapter 17 increases the liability of stockholders of banks to a 
period of one year, and gives any court of record having civil juris- 
diction in the county in which such bank is located jurisdiction in an 
action for the enforcement of such liability and further provides that 
such action shall have precedence over all other actions pending in 
said court. Chapter 17 also introduces a new subsection to be num- 
bered 220.07 (20) which provides that whenever a stabilization and 
readjustment agreement has been entered into between the bank 
and depositors and has been approved by the Banking Commission, 
the double liability provided for in section 221.42 shall forthwith be- 
come due and payable, and that any stockholder who has fully paid a 
voluntary assessment levied against him under such agreement shall, 
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upon the unconditional surrender of his stock to said bank, be re- 
leased from all further liability thereon; and that whenever any as- 
sessment levied against any stockholder under such agreement has 
been fully paid, such stockholder shall not be subject to any further 
assessment for one year after the date of such payment. 

Chapter 362 enlarges and amends Chapter 6, particularly in re- 
spect to the right to the Banking Commission to remove an officer or 
director of a bank and provides that if the request for removal be not 
complied with in a reasonable time, the Banking Commission, with 
approval of the Banking Review Board may remove such officer or 
director. 

Chapter 374 repeals and recreates section 220.02 (1) and (2) and 
amends sections 20.53 (1), 220.01 (3) and (4), and creates a Bank- 
ing Commission of three members. 

Chapter 477 amends section 220.08 (5) relating to liquidation of 
closed banks and provides, among other things, that any creditor of 
such closed bank, holding security of any nature, shall file his claim 
as a general creditor only for the amount by which the debt exceeds 
the value of such security. The value of said security and the amount 
to be allowed on the claim so filed shall be determined by the circuit 
court of the county wherein such bank is located. 

Chapter 259 repeals sections 222.01 and 222.03, and adds seven 
new sections relative to savings banks. Section 222.01 provides for 
the organization of savings banks. Section 222.021 provides for the 
creation of a guaranty fund for the protection of depositors against 
losses on investments before the bank shall be authorized to do busi- 
ness, which guaranty fund shall originally be for at least $5,000. In- 
corporators are also required to enter into agreements with the Bank- 
ing Commission as to further contributions to be made to the guar- 
anty fund as may be necessary to maintain the solvency of the bank. 

Section 222.022 provides for the creation of an expense fund be- 
fore a saving bank shall be authorized to do business. 

Section 222.023 provides for the return of the initial expense fund 
and guaranty fund from that portion of the guaranty fund created 
from earnings. 

Section 222.12 (3) is amended so as to provide that if, at any 
time, in the opinion of the Banking Commission, any savings bank 
is solvent and it is necessary in order to prevent a run on said bank, 
the bank, with the written consent of the Banking Commission may 
make necessary changes in regard to the time of notice and the 
amount of withdrawals of deposits by depositors. 
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Chapter 369 gives the Banking Commission the right with the 
advice and consent of the Banking Review Board, to establish uni- 
form savings rules to be adopted by every commercial bank and 
trust company, which rules may provide conditions under which 
hanks and trust companies may accept time deposits and the maxi- 
mum rate of interest on deposits, whether certificates of deposit or 
book savings deposits, and the method of figuring such interest, which 
rate of interest may be changed from time to time as economic con- 
ditions require. Such rules may also provide for serving notice of 
withdrawal and the amount that may be withdrawn by depositors, 
which conditions the bank may put in force in times of financial stress 
by action of its board of directors. 

Chapter 484 adds new sections to Chapter 220 and amends other 
sections. Section 220.07 (21) provides that whenever a bank is op- 
erating under a stabilization and adjustment agreement, and the 
Banking Commission orders the segregation of assets, the trustees 
appointed pursuant to any trust agreement shall be confirmed by the 
circuit court of the county wherein the bank is located and shall be at 
all times under the supervision of said court. 

Section 220.082 provides that assets of closed banks may be sold 
or offered as security for loans of the Federal Deposit Insurance 
Corporation. 

Section 221.045 provides that any bank, with the approval of the 
Banking Commission, may, in its original articles, or by amendments 
thereto, provide for preferred stock to be issued only to the Federal 
Government or to any agency thereof. 

Chapter 30 creates sections 220.20 to 220.23 providing that when- 
ever the governor shall determine that an emergency exists in the 
affairs of any banks in the state, which, in the interests of the de- 
positors, creditors, and general welfare of the state, requires the 
banking business of such banks to be conducted in whole or in part on 
a credit basis, the Banking Review Board may authorize the Bank- 
ing Commission to print and to issue scrip for the transaction of the 
banking business of such banks during the emergency, which scrip 
shall be secured by the assets of the bank to the extent that the board 
and the commission shall find to be adequate to insure its redemption 
at par. 

Section 220.20 (3) of the act provides that no clearing house as- 
sociation, bank or trust company shall issue any scrip except as 
authorized by the Banking Review Board and the Banking Com- 
mission. 
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Section 220.20 (4) directs the Banking Commission to take pos- 
session of any bank or trust company which fails to redeem its scrip 
at par, and further provides that all the assets of such defaulting 
bank, not pledged prior to the issuance of such scrip, shall be sub- 
ject to a first lien for the redemption thereof. 

Section 220.20 (5) provides that such scrip shall be receivable at 
par in payment of taxes, special assessments or other obligations to 
the state or any of its political subdivisions. 

Section 220.21 authorizes the Banking Commission, under emer- 
gency circumstances, which are to be determined by the governor, to 
issue scrip to the state treasurer for the payment of salaries and other 
obligations of the state. 

Section 220.22 provides for the issuance by counties and mu- 
nicipalities of scrip when money on deposit in depositors is un- 
available because of stabilization of such depositories. 

Chapter 188 creates section 215.116 and permits a member of a 
building and loan company to apply his unpledged shares on the 
purchase price of any of the association’s real estate, towards the 
payment of his loan, taxes, insurance, or any other item owing the 
association with the approval of the Commissioner of Banking, and 
the Board of Directors of the Company. 

Chapter 250 makes a number of changes in the laws governing 
Building and Loan Associations. Section 215.336 (1) permits the 
Banking Commission, when it appears to the Commission that the 
capital of any building and loan association is impaired or may be- 
come impaired, to order an appraisal of the property owned or upon 
which such association has a mortgage loan or judgment. In the event 
that it may be anticipated that the losses in the near future will 
be more than two-thirds of the amount in the funds of the as- 
sociation, the Commission may order no further dividends credited 
or paid or no money paid out to retire its shares. The Commission 
may also order the book value of these shares to be depreciated on 
the basis of losses existing or which may be sustained in the near 
future, and all dividends declared thereafter to be credited to the 
book value of the shares as depreciated until such shares have reached 
the same value which said shares had immediately before the shares 
were so depreciated. Thereafter, the paid up shares will receive cash 
dividends, and at the same time, installment shares are to be credited 
to dividends as earned. Section 215.336 (4) provides for the is- 
suance of participating reserve fund certificates to be issued to mem- 
bers whose shares mature or to any member who shall withdraw his 
shares before he shall receive an amount of dividends equal to the 
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amount that his book value on shares has depreciated. Section 
215.336 (5) provides that any borrowing member may, after the book 
value of his shares has been depreciated, pay to the association the 
difference between the withdrawal value as depreciated and the 
amount due on his mortgage loan, and his mortgage and other se- 
curities shall thereupon be released. Section 215.336 (6) provides 
that the directors may, with the approval of the Banking Commission, 
make stock loans to members upon such terms and conditions as shall 
be determined by the Commission, such loans to be made for provi- 
dent purposes only, and not more than $100 to be loaned to any one 
member in any one month. Section 215.336 (9) gives the directors 
authority to compromise and settle any claim, demand or judgment 
in accord with the assets of the association, but only upon the ex- 
press consent of the Commission. Section 215.336 (12) forbids 
disbursements or contracts to make disbursements for salaries, com- 
pensation, fees and other expenses, or to retire shares or pay divi- 
dends without the approval of the Commission. Section 215.336 (14) 
provides for any association in the process of liquidation, either vol- 
untary or involuntary to adopt the plan contemplated in this section. 
Section 215.337 gives the Banking Commission the same right relative 
to removal of officers and directors of building and loan associations 
as the Commission has with banks. Section 215.48 provides for 
a building and loan association advisory commission of seven mem- 
bers to be appointed by the governor, whose duty shall be to advise 
the Banking Commission in respect to the improvement and condi- 
tion of service of building and loan associations. Section 215.355 
provides for a complaint against any building and loan association 
to be filed with the Banking Commission and provides for a hearing 
thereon. 

Chapter 354 adds to the statutes a new section, 215.50, and pro- 
vides for an organization to be known as the Building and Loan Fi- 
nance Corporation, which may comprise ten or more Building and 
Loan Corporations, whose aggregate resources shall be not less than 
$5,000,000. This chapter gives the corporation general powers. It 
permits the issuance of bonds and directs the building up of a 
guaranty fund by accumulation from its profits annually, a sum equal 
to one-half of 1% of its capital and such guaranty fund shall be equal 
to at least 15% of such capital. 


B. CHatreL MortTGAGEs AND CONDITIONAL SALEsS* 


Chapter 422 amends section 122.16 relating to conditional sales 
contracts and provides that in no case shall household furniture sold 





* For treatment of chattel mortgage moratorium provisions see infra 000. 




















WORK OF THE WISCONSIN LEGISLATURE 123 


on conditional sales contract be retaken by the seller without legal 
process. 

Chapter 252 amends section 241.22, relating to filing chattel 
mortgages, and provides that a copy of such instrument or affidavit 
annexed thereto, filed pursuant to the statutes and certified by the 
register of deeds, shall be received in evidence. 


C. Courts 


Chapter 90 amends section 253.02 (2) relating to the qualifications 
of county judges, and provides that such qualifications shall not 
apply to any county having a population of less than 14,000 inhabi- 
tants, in which the county court has no criminal or civil jurisdiction. 

Chapter 201 amends section 325.05 (1) (c) and provides that 
witnesses and interpreters shall receive 5c a mile in place of 8c a mile 
for travel allowance. 

Chapter 380 amends section 48.07 (08) relating to appeals from 
juvenile courts and provides that the appeal may be taken to the cir- 
cuit court of the same county, or if the circuit judge is a judge of the 
juvenile court, the appeal shall go directly to the supreme court, and 
in the case of an appeal to the circuit court, the applicant shall have a 
new trial without jury unless a jury trial is demanded. 

In addition to these general acts, a number of laws were framed 
affecting specific courts in particular counties.® 





* County Act Amended Amending Act 
Bayfield Wis. Laws (1923) c. 218 Wis. Laws (1933) c. 37 and c. 286 
Columbia Wis. Laws (1919) c. 574 Wis. Laws (1933) c. 381. 
Crawford Wis. Laws (1919) c. 554 Wis. Laws (1933) c. 340. 
Fond-du-Lac Wis. Laws (1921) c. 244 Wis. Laws (1933) c. 96. 
La Crosse Wis. Stat. (1931) §252.06 Wis. Laws (1933) c. 79. 
Marathon Wis. Laws (1927) c. 127 Wis. Laws (1933) c. 226. 
Milwaukee Wis. Laws (1854) c. 60 Wis. Laws (1933) c. 254. 
Wis. Laws (1909) c. 549 Wis. Laws (1933) c. 255. 
Wis. Laws (1909) c. 549 Wis. Laws (1933) c. 256. 
Wis. Laws (1909) c. 549 Wis. Laws (1933) c. 257. 
Wis. Laws (1909) c. 549 Wis. Laws (1933) c. 419. 
Wis. Star. (1931) §§48.01, 57.02, 
166.06, 252.07 Wis. Laws (1933) c. 428. 
Wis. Laws (1909) c. 549 Wis. Laws (1933) c. oS 
Wis. Laws (1933) c. 
ay Wis. Stat. fis3s) {rset 15 
Monroe Wis. Srar. (1931) §252.06 Wis. Laws (1933) c. 79. 
Oneida Wis. Laws (1929) c. 291 Wis. Laws (1933) c. 121. 
Trempeleau Wis. Stat. (1931) §252.06 Wis. Laws (1933) c. 79. 
Vernon Wis. Strat. (1931) §252.06 Wis. Laws (1933) c. 79. 
Wis. Laws (1923) c. 189. Wis. Laws (1933) c. 388. 
Washburn Wis. Laws (1927) c. 7 
Wis. Laws (1933) c. 1 Wis. Laws (1933) c. 486. 


Woods Wis. Laws (1923) c. 218 Wis. Laws (1933) c. 37 and c. 286. 
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Chapter 40 repeals and recreates Chapter 364 and creates section 
292.46 to make uniform the law with reference to criminal extradi- 
tion. Of particular interest is section 364.06, which provides that 
the governor of this state may surrender on demand of the execu- 
tive of any other state, any person in this state charged in such other 
state with committing an act in this state, or in a certain state, re- 
sulting in a crime in the state whose executive authority is making 
the demand, notwithstanding that the accused was not in that state 
at the time of the commission of the crime and has not fled therefrom. 

Chapter 48 amends section 326.25 (1), and creates section 325.33 
making uniform the law with reference to the attendance of non- 
resident witnesses in criminal actions and provides, among other 
things, that if the judge of a court of record of any state, which by its 
laws has made provisions for commanding persons within that state 
to return to testify in criminal actions in this state, certifies that there 
is a criminal action pending in such court, that a person being within 
this state is a material witness in such action and that his presence will 
be required, upon presentation of such certificate to any judge of a 
court of record in the county in which such person is, such judge 
shall fix a time and place for hearing and shall notify the witness 
of such time and place. If, at the hearing, the judge determines that 
the witness is material and necessary, and it will not cause undue 
hardship to the witness to be compelled to attend and testify in the 
action in the other state, and he will not be required to travel more 
than 1,000 miles to reach the place of trial, and that laws of other 
states through which the witness may be required to pass will give 
him protection from arrest and service of civil and criminal process, 
the judge shall issue a summons directing a witness to attend in per- 
son and testify in the court where the action is pending. The act also 
provides for the summoning from another state of a witness in a 
criminal action required in this state and provides for tendering his 
mileage and $5.00 for each day he is required to travel to attend as a 
witness. 

Chapter 359 creates section 164.20 and prohibits the sale, pos- 
session, or transporation of any machine gun or other full automatic 
fire arm, or of any bomb, grenade, or other container of any kind or 
character in which tear gas or other similar substance is used or 
placed for use to cause damage to person or property, with exceptions 
to National guardsmen in line of duty, or as to any civil enforce- 
ment officer. 
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Chapter 76 repeals section 340.695 and creates chapter 164 re- 
lating to the Uniform Law with reference to machine guns. It de- 
fines a machine gun to be a weapon of any description from which 
two or more bullets may be discharged by a single function of the 
firing device. It defines as a crime, the use of a machine gun or its 
possession in the preparation or attempted preparation of a crime, 
the possession or use of a machine gun for aggressive purposes, and 
further defines when possession is presumed to be for aggressive 
purposes, and defines certain presumptions arising from the presence 
of the gun. It also provides in sections 164.07 and 164.08, that the 
manufacturor and owner shall register machine guns, and section 
164.09 provides for the issuance of a warrant to search for machine 
guns. This act does not follow the proposed uniform law entirely, 
but was made even more strict, particularly as to the definition of a 
machine gun. 


E. INSURANCE 


Chapter 31 creates section 206.50 which declares that a public 
emergency exists affecting insurers, and directs life insurance com- 
panies and fraternal benefit societies licensed to contract business 
in the state to dispense with payment of cash surrender values and 
making loans on policies when so ordered by the Commissioner of 
Insurance, and gives the Commissioner the right to fix the maximum 
amount of such cash surrender values or loans which may be made, 
and the terms and conditions thereof. The Commissioner of Insur- 
ance is also given the power to extend the time for payment of prem- 
iums or other sums due or to become due to life insurance companies. 
The act, by its terms, expires on March 1, 1935. 

Chapter 107 amends section 206.34 as to investments by do- 
mestic life insurance companies by striking out the provision for 
investment in leasehold estates. The act also provides that no life 
insurance company organized under the laws of this state shall in- 
vest more than 10% of its assets in the securities of any one corpora- 
tion. pte 

Chapter 320 amends section 246.09 (1) and provides that pro- 
ceeds of insurance payable to a married woman and arising from a 
policy on the life of another person, as provided in section 246.09 
(1) shall be free, not only from the claims of her husband, or of 
the person effecting such insurance, but also from the claims of her 
creditors to the extent of $5,000. 
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F. Liens 


Chapter 75 amends section 289.06 (1) and (2) relating to filing 
liens, and provides that action may be brought, and summons and 
complaint filed within two years of the date of filing. It further pro- 
vides that such claims may be filed within such sixty days or within 
such six months notwithstanding the death of the owner of the pro- 
perty affected thereby or the person with whom the original contract 
was made, with like effect as if he were then living. 

Chapter 83 amends section 289.16 (1) and 289.53 (1), and in- 
cludes in the provisions of the law relative to liens for public works, 
lumber and building material, gas, and other motor oil, lubricating 
oil and greases to be used or consumed in making such public im- 
provement or performing public work. This was amended by chapter 
316 to include machinery, vehicles, tractors, tools, appliances, electric 
energy, fixtures and apparatus. 


G. Moratorium Laws 


The mortgage moratorium laws have been fully treated in an 
earlier issue of the Wisconsin Law Review* so the individual acts 
will be considered very briefily here. 

Chapter 11, which creates sections 278.101 to 278.105, was the 
first moratorium law passed. This was followed by chapter 125 which 
extended moratorium provisions to mortgages on real estate other 
than homesteads and farms and to long term leases. This chapter 
also provided that no action could be brought on any obligation se- 
cured by a mortgage on real estate except an action of foreclosure.5 
Both chapters provided that the combined effect of chapter 29 of the 
Special Session of 1931 and of chapter 11 and chapter 125 should 
not extend the period of redemption beyond three years. 

Chapter 474 amended the two previous chapters by providing for 
a five day notice of application for an order directing the time and 
place of sale of the mortgaged premises,® and a five day notice of 
motion for confirmation of sale.? It also provided that sections 
278.101 to 278.106 should not apply to mortgages executed subse- 
quent to July 1, 1933. 

Chapter 14 provides for a moratorium on foreclosure of mort- 
gages by advertisement. 





*Rundell, The Work of the Wisconsin suoreme ou for the August 1932, and January, 
1933 Terms, Part VII, Mortgages (1933) 9 Wis. Rev. 5 at 40. 
5 This ion was won BAF, by the Circuit Court of Dane County. 
© Wis. Stat. (1933) §$278.103. 
™ Wis. Stat. (1933) §278.105. 
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Chapter 301 creates sections 281.20 to 281.22 and provides for a 
moratorium on the foreclosure of land contracts and long term leases 
of ten years or more. 

Chapter 13 creates section 278.18 and gives the court in a mort- 
gage foreclosure action authority to determine the value of the 
premises at the time of judgment or thereafter and before sale. 

Chapter 15 creates section 281.20 and relates to the setting up of 
machinery for the adjustment and compromise of encumbrances on 
homes through the means of a local mediation board which has no 
power other than that of recommendation. However, section 281.23 
(7) provides that the court in exercising its discretion as conferred 
upon it in chapter 278 shall take into consideration a refusal of either 
party to submit to mediation, or his failure to accept the recommen- 
dations of the local board as to the voluntary adjustment of his ob- 
ligation. 

Chapter 240 exempts from all moratorium laws on real estate 
and chattel mortgages, all obligations to the United States, or any 
agency thereof. 

Chapter 117 creates section 241.135 relating to foreclosure of 
chattel mortgages. It provides that no private or public sale of 
personal property of any farmer, taken by virtue of any chattel 
mortgage or other security, shall be made until at least twenty days 
notice of such sale shall have been first given to the mortgagor. The 
act also provides that the mortgagor shall have twenty days from 
the receipt of the notice to make application to extend the five day 
period of redemption to a period not to exceed one year, upon the 
filing of a petition setting forth the property, the default, the balance 
due, and the economic conditions of both creditor and debtor; the 
court shall set a time for hearing at which full inquiry shall be had 
upon all facts and circumstances of the case and shall determine a 
reasonable time for the redemption of the property which shall not 
exceed one year. Such extension shall be upon such terms and con- 
ditions as the court deems best, and shall be upon payment of the 
price realized at the sale, plus costs and interest thereon at 6% per 
annum. The property so redeemed shall be forever exempt from 
the lien of any judgment for deficiency in said action. Federal feed 
or seed loans are exempt. 

An assembly bill was defeated which would have applied the prin- 
ciples of chapter 117 to all chattel mortgages. Other moratorium bills 
which were introduced but did not pass were as follows: A bill which 
would forbid the recording of mortgages which did not specify that 
no deficiency judgment could be obtained under them; a Senate bill 
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which was defeated would limit interest on foreclosure judgments 
to 242%; another unsuccessful Senate bill would permit redemp- 
tion, after sale, by payment of the amount bid at the sale, and the 
judgment for any deficiency would not be a lien on the redeemed pro- 
perty; an Assembly bill was introduced which would limit attorneys 
fees on mortgage foreclosures to certain specified maximums. Need- 
less to say, the maximums were not generous. This bill was also de- 
feated. 


H. Moror VEHICLES 


Chapter 488 repeals and changes the numbers of sections 76.54 
and 194.01, to 194.16, and amends section 20.51 (5) (6), and creates 
certain new sections relating to regulations of motor carriers, and im- 
poses a tax thereon. This chapter makes many changes in the truck- 
ing law. It establishes three classes of truck carriers, to-wit: com- 
mon carriers, contract carriers, and private carriers, with subdivisions 
of interstate carriers in all classes, and separates each class into car- 
riers of property and of passengers. It provides that common carriers, 
who are operating under a certificate under chapter 194 shall continue 
as before but that new carriers, before obtaining a license must make 
a showing of public convenience and necessity ; it provides that con- 
tract carriers, who were operating as such under chapter 194 shail 
continue as such, but new carriers must obtain a license upon proof 
of public convenience and necessity; that no contract motor carrier 
shall enter into additional contracts with contractors other than those 
set forth in the license, except upon a showing of public convenience 
and necessity with respect to such additional contracts, except where 
such contract calls for the entire contract of transportation to be 
completed within the municipalities for which a carrier is licensed, 
or contiguous municipalities and except contracts of drayage in iso- 
lated or emergency instances, and except contracts for transportation 
of milk by persons engaged exclusively in the transportation of milk 
from farms. The act gives the Commission jurisdiction to supervise 
the matter of rates for common carriers, and also for contract car- 
riers within certain limits, and may, upon complaint, or in an inves- 
tigation on its own initiative, order a minimum charge to be thereafter 
assessed by such contract carrier when a particular charge is unduly 
low in that it gives any undue or unreasonable advantage of pre- 
ference to those whom it serves, as compared to those served by com- 
mon carriers, or subjects the patrons of any common carriers to any 
undue or unreasonable discrimination or advantage, or unduly im- 
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pairs the service of business of any common carrier by unfair com- 
petition. The chapter also provides for two methods of paying the 
ton mile tax, either a flat tax based on the weight of the vehicle, 
which flat tax is to be paid quarterly, and is a definite amount per 
truck, irrespective of mileage traveled, or the usual mileage tax 
based on actual mileage traveled per quarter per truck. Exemptions 
from the tax include vehicles owned by a producer and used by him 
or his employee in transporting his own dairy and farm products to 
market, or transporting back supplies for his own use, or a coopera- 
tive association whose members consist exclusively of producers of 
dairy or other farm products when hauling for itself or members of 
such cooperative ; all vehicles used exclusively in transporting milk in 
fluid form and butter or cheese in the form in which they are cus- 
tomarily produced between the point of production and the primary 
market ; all vehicles operated under contract carrier or private carrier 
permits while they are used exclusively in transporting farm products 
in the form in which they are customarily produced between the point 
of production and the primary market for such products; common 
motor carriers of property or contract carriers, or private carries who 
shall operate exclusively within a municipality or between two con- 
tiguous municipalities; all vehicles weighing not more than 8000 
pounds gross weight operated under a private motor carrier permit 
while transporting exclusively owners property; motor vehicles op- 
erated exclusively under private carrier permit while exclusively 
transporting forest products to a common carrier loading or un- 
loading point located 25 miles or less from the point of production. 
The act generally enlarges the jurisdiction of the Public Service Com- 
mission as to common carriers and particularly as to contract carriers. 

Chapter 181 creates section 85.06 (2) relating to lighting equip- 
ment on vehicles. It provides that all lights specified in this section 
shall be kept lighted from one-half hour after sunset to one-half hour 
before sunrise, and provides, among other things, for depression or 
tilting of headlights when approaching and when about to pass some 
other vehicles. 


I. MunicrpAL Borrow1Nnc 


Chapter 45 creates section 67.12 (9) and relates to temporary 
funding by municipalities of delinquent taxes, for the purpose of 
meeting current expenses; provides that any county or municipality 
authorized to sell land for the non-payment of taxes, may borrow 
money on or issue to its creditors warrants, notes, or orders secured 
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by its tax sale certificates, not exceeding the face thereof. Only such 
obligations may be paid by such instruments as were payable out of 
the proceeds of the tax sale certificates pledged therefor. 

Chapter 118 amends section 67.05, and creates subsections of 
67.04, and provides for the issuance of bonds by cities for, in addition 
to usual purposes, replacing sums expended for emergency relief 
purposes during the years 1929 to 1933 inclusive. 

Chapter 124 creates section 67.155 relating to the issuance of 
county bonds for current and ordinary expenses and provides that 
any county, for the purpose of paying its current and ordinary ex- 
penses, and for the purpose of paying off valid obligations theretofore 
issued by such county under section 67.12 for the payment of cur- 
rent and ordinary expenses may borrow money in a sum not to ex- 
ceed the face value of all tax certificates owned by it and not other- 
wise pledged as collateral security for any loan by said county. 

Chapter 382 creates section 67.125 (1) which adds to the powers 
of cities, villages, and towns, the power to borrow temporarily for 
current and ordinary expenses, or to pay off valid obligations, an 
amount not exceeding the portion of the uncollected delinquent taxes 
which are to be returned to such municipality when the same shall 
have been collected. This section provides that bonds may be issued 
therefor which bonds shall be a general obligation of the municipality. 

Section 67.125 (2) provides that in lieu of the powers granted by 
the subsection above, any municipality which is in need of money to 
pay its current and ordinary expenses, or to pay off valid obligations 
theretofore issued, or to provide funds for public works, may bor- 
row money for such purposes in an amount not exceeding the por- 
tion of the uncollected delinquent taxes which are to be returned to 
such municipality under the provisions of the law when the same shall 
have been collected. Bonds shall be issued therefor by the municipal- 
ity but shall not be the general obligations of the municipality issuing 
the same. In either case it shall not be necessary to submit the ques- 
tion of the issuance of such bonds to the electors for approval. 

Chapter 479 creates section 66.06 (9) (m) relating to the fi- 
nancing of necessary public works projects by municipalities under 
the National Industrial Recovery Act, and provides, among other 
things, that any indebtedness created pursuant to the act shall not be 
considered an indebtedness of such municipality and shall not be in- 
cluded in arriving at the constitutional 5% debt limitation, by declar- 
ing that all public works constructed under said National Act shall 
be deemed public utilities, within the manner provided in section 


66.06 (9). 
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Chapters 170 and 175 amend section 66.04 (7) relative to tempor- 
ary investments by county, city, village, town or school districts, and 
provides that any such municipality may invest any of its funds not 
immediately needed in any bonds or other securities issued under the 
authority of such municipality. 


J. Practice or tHE Law 


Chapter 60 creates sections 256.28 (lm) and amends section 
256.28 (1) and provides that any resident graduate of any law 
school in this State, which law school was, or is, at the time of his 
graduation, approved by the Council on Legal Education and Ad- 
mission to the Bar of the American Bar Association, shall be per- 
mitted to practice in all courts of the state by the supreme court upon 
the production of his diploma, although such diploma may have been 
issued prior to the passage of this act. 

Three other bills pertaining to admissions to the practice of the 
law were introduced but did not pass. Those of interest are: Sub- 
stitute Amendment 1S to Bill 260S, endorsed by the committee on 
legal education of the Wisconsin State Bar Association, which pro- 
vided for diploma privileges to the upper one-half of the graduating 
class of any law school in the state approved by the Council of Legal 
Education of the American Bar Association. Bill 107A which would 
require an examination of all applicants irrespective of diplomas. 

Two other bills were introduced which affected the practice of 
the law: one being 150A which amended section 256.30 (2), and 
which would have undone much that had been accomplished by sub- 
section 2 of said section. After four months of constant skirmishing 
the bill was finally defeated. Bill 238A which was introduced by 
the Judiciary Committee, but withdrawn when 150A was defeated, 
would have made section 256.30 (2) much stricter. 


K. PROBATE 


Chapter 281 amends section 319.11 relating to guardian’s ac- 
counts, and provides that upon rendering an account the guardian 
shall produce for examination all securities reported by him so that 
the court can determine whether they correspond with his account, 
which must describe them so that they can be readily identified. 

Chapter 318 creates section 231.33 and provides for the appoint- 
ment of a special trustee when there shall be a delay in the appoint- 
ment of a trustee or in the issuing of letters of trust occasioned by 
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any contest concerning such appointment, or by the death, removal, 
or resignation of any trustee or for any other cause. 

Chapter 330 amends sections 51.01 and 51.02 relating to com- 
mittment to hospitals for the insane. 

Chapter 335 amends sections 313.14 and 317.04 relating to ad- 
ministration and final settlement of estates, and provides for the ren- 
dering of an account by an executor or administrator within sixty 
days after entry of final order, or judgment upon claims filed against 
the estate unless one or more specied causes of delay exist. Section 
317.04 exempts an administrator or executor from liability for waste 
when for one or more of the causes for delay mentioned in section 
313.13, he has, in good faith, delayed the final settlement of the estate, 
or has in good faith for the purpose of preserving the assets thereof, 
with the knowledge or approval of the court, continued the business 
of the deceased during the existence of such cause or causes. 

Chapter 379 creates section 231.33 relating to the right of execu- 
tors, administrators, guardians or trustees, to retain in their posses- 
sion securities possessed by any deceased person, and exempts them 
from the provisions of section 231.32, when the sale or disposition of 
the same is not advantageous to the estate or trust, upon obtaining an 
order from the county court authorizing the holding of the same 
for such period as shall be designated. The chapter also provides 
that any beneficiary, or heir, has the right to file an application in the 
county court for the sale of such securities and the investment of 
the proceeds in accordance with section 231.32, and the court, upon a 
hearing after notice, shall direct the retention or the sale of such se- 
curities as may be for the best interests of the estate or trust. 

Chapter 394 creates section 323.07 relating to the accounts of 
testamentary trustees, provides that such trustee shall produce for 
examination by the court, all securities reported by him, which shall 
be described in said account in such detail so as to be readily identified, 
and so the court may see if they correspond with his account. 

Chapter 122 amends section 316.01 relating to sale of lands of 
decedents and provides that in addition to the usual grounds for sale 
of such lands a sale may be ordered if it would be for the best in- 
terest of the estate or the heirs. 

Chapter 173 creates section 313.14 (1), and provides that in any 
estate now pending, the court shall have the power to extend the time 
for settlement beyond six years, and shall do so on petition and notice 
when 50% or more of the beneficial interests request such extension 
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Chapter 484 amending section 231.32 (1) (d) allows trustees to 
invest in bonds of Federal Land Banks authorized by the Federal 
Farm Loan Act as amended by the Emergency Farm Mortgage Act 
of 1933, and in the bonds of the Home Owners Loan Corporation, 
and permits an executor, guardian or trustee, with the approval of 
the court, to exchange any mortgage security for such bonds. 


L. Procepure 


Chapter 190 revises portions of Title XXIX, proceedings in 
county court, and kindred provisions relating to proceedings in county 
court for the purpose of simplifying and improving such proceedings, 
and of harmonizing the subsequent provisions of said Title with the 
procedural rules, which have been revised by the supreme court. The 
act is quite long and there is not space in this article to treat it in any 
detailed way. 

Chapter 77 amends section 272.29 relating to sale of personal 
property on execution, and provides that when any property seized 
on execution would be likely to perish or depreciate in value before 
the expiration of the twenty day notice of sale, the court may, by 
order, direct the same to be sold in such manner and upon such terms 
as the best interests of the parties demand. 

Chapter 86 adds a new subsection to section 272.29 to provide 
that the sheriff, if he deem it for the interest of all persons concerned 
therein, may adjourn a sale on execution from time to time, not ex- 
ceeding in all thirty days, and providing for notice thereof. 

Chapter 251 amends section 370.01 (24) and provides that the 
time in which an action to be done as provided in any statute, shall 
be computed by excluding the first day, and including the last, except 
that if the last day be a Sunday or a legal holiday, the action may be 
begun on the next secular day, and when any such time is expressed 
in hours, the whole of Sunday, and of any legal holiday, shall be ex- 
cluded. 


M. PRopeRTY 


Chapter 80 creates section 180.12 relating to transfer of property 
by corporations without capital stock, and provides that where it is 
impossible to hold a regular meeting at which a majority of the mem- 
bers can be represented in person and proxy, the circuit court, upon 
a petition presented to it by members of the corporation, shall set a 
date for a meeting of the members and shall determine the manner 
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of giving notice of such meeting, and that a majority of the members 
present at such meeting so called shall have power to sell, mortgage, 
or convey, any or all of the property described in the petition. 

Chapter 413 amends section 231.11 (7) relating to uses and 
trusts, and provides that no trust or other gift for charitable or 
public purposes, in real or personal property shall be invalid because 
of failure by the donor to indicate the method by which the purpose 
of the trust is to be accomplished, and provides that in the absence of 
a clearly expressed intention to the contrary, no trust or gift for 
charitable or public purposes in real or personal property shall be in- 
valid because the specific methods provided by the donor for the ac- 
complishment of the general purpose are, or become impracticable, 
impossible, and unlawful. Where the fulfillment of the special pur- 
pose expressed in a trust or other gift for charitable or public pur- 
poses is or becomes impracticable, impossible, or unlawful, it shall be 
the duty of the court by a liberal construction of the trust to ascertain 
the general purpose of the donor to carry into effect in the nearest 
practicable manner the expressed, especial purpose, with the pro- 
vision that the right of visitation of a living donor shall not be heid 
to be impaired by anything contained in a subsection. 

Chapter 437 creates section 230.45 (1) and provides that any 
deed from husband to wife, or from wife to husband, which con- 
veys an interest in the grantor’s land and by its terms evinces an 
intent on the part of the grantor to create a joint tenancy between the 
grantor and grantee shall be held to create such joint tenancy, and 
any husband and wife who are grantor and grantee in any such 
deed hereteofore given shall hold the premises described as joint 
tenants. 

Section 230.45 (2) provides that any deed to two or more gran- 
tees which, by the method of describing such grantees or by the 
language of the granting clause therein evinces an intent to create a 
joint tenancy, shall be held to create such tenancy. 


N. Pustic UTILities 


Chapter 4 authorizes the Public Service Commission to charge 
utilities up to one-half of 4% of their gross operating revenues de- 
rived from intra-state operation in the last preceding calendar year 
towards defraying expenses of the Commission in appraising, in- 
vestigating or rendering services to such utilities by the Commission. 
This chapter was amended by chapter 298 which increases the amount 
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which may be charged as a maximum by the Commission to four- 
fifths of 1% of such gross income. 

Chapter 102 amends section 66.06 (11) (b) and eliminates the 
provision that delinquent charges of a municipality owned utility can 
be placed on the tax roil. 

Chapter 162 amends section 66.06 (9), and creates sections 206.34 
(1) (bn) and 231.32 (1) (bn) relating to financing municipally 
owned public utilities and provides machinery for carrying out the 
amendment of section 3 of article XI of the State Constitution, which 
was adopted at the general election of 1932. The act generally pro- 
vides that obligations secured by a lien on the property, and income 
of a municipally owned utility shall not be considered an indebtedness 
of the municipality to be included in arriving at the constitutional 5% 
debt limitation. 

Chapter 348 amends section 71 relating to income tax refunds and 
and provides that expenses incurred by the Public Service Commis- 
sion in making an appraisal or investigation of public utility proper- 
ties, under provisions of chapter 197, shall be charged directly to the 
municipality making the application. 


O. State GovERNMENT 


Chapter 341 creates section 28.20, and authorizes the governor to 
enter into such agreements with the President of the United States, 
as may be necessary or advisable, in carrying out the provisions of 
the Act of Congress relative to the relief of unemployment and the 
performance of useful public works. This is followed by Chapter 
401 which authorizes the governor to accept for the state the pro- 
visions of any act of the 73rd Congress whereby funds or other bene- 
fits are made available to the state or its political subdivisions. 


P. TaAxatTIon 


Chapter 306 amends section 74.33, 74.37, 75.07, 75.10, and 75.11 
to provide that notice of tax sales shall be published once in each 
week for two successive weeks, and permits the county treasurer to 
condense the description of the real estate sold to one that will easily 
describe the premises. 

Chapter 348 amends section 71, relating to income tax refunds and 
provides, among other things, that additional assessments and cor- 
rections of income may be made of any taxpayer if notice of such 
assessment is given within six years after the close of the period 
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covered by the income tax return, and that refunds of income taxes 
may be made if claim therefore is made within six years after the 
close of the period covered by the return. 

Chapter 363 is the emergency relief tax and provides for an in- 
come tax on 1932 income on substantially the same rates as the 
normal income tax; however, the deduction of dividends is not al- 
lowed. The exemptions for an individual are $16.25, and for a 
family $26.25. The tax becomes due and payable November Ist, 
1933. In addition, there is an emergency tax upon all transfers of 
property which are taxable under the provisions of Chapter 72 and 
which are made subsequent to the enactment of the law and prior to 
July 1st, 1934, which tax is equal to 25% of the excess of $100 of tax 
imposed by Chapter 72. Furthermore, there is an emergency gift tax 
on all gifts made subsequent to the effective date of the act and prior 
to July Ist, 1935. This tax is patterned after the inheritance tax. It 
provides for certain additional exemptions for money, or other things 
of value, furnished any member of the family, when such property 
is furnished for the current maintenance, support, and education 
of such member of the family. There is an additional exemption 
of $2,000 transferred to any person for the purpose of establishing 
such person in any business or profession and which property is ac- 
tually used for such purpose. The tax is to be administered by the 
tax commission and assessors of income. Donors and donees are re- 
quired to report on or before the 15th day of March of each year. 
Section 5 of the Chapter relates to the distribution of the fund to 
local relief agencies. 

Chapter 367 amends certain sections of Chapters 71, 73, and 74 
of the statutes relating to payment and apportionment of income taxes 
and provides that the initial payments of taxes on incomes of persons 
shall be made on or before the 15th day of March following the close 
of the calendar year, such initial payments to be in an amount equal — 
to at least one-third of the total tax, and shall not be less than $5.00, 
if the total exceeds $5.00, nor less than the total amount of the tax 
if the same does not exceed $5.00, the balance of the tax to be paid 
on or before August Ist following the close of the calendar year. An 
exception is made where the fiscal year does not follow the calendar 
year. 

Section 3 of this chapter provides that a corporation whose fiscal 
year ends on some date other than December Ist shall report to the 
Commission on or before the 15th day of the third month following 
the close of their fiscal year. 
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Section 3 (7) of chapter 367 provides that where persons or 
corporations have been allowed further time for making and de- 
livering returns, the income taxes payable upon the filing of the tax 
return shall not become delinquent during such extension period, but 
shall be subject to interest at the rate of 6% during such period. Such 
extension, however, shall not give the tax-payer the right of the 2% 
discount of section 71.10 (b), which provides that when the taxes as 
computed on the return are paid in full on the date provided for the 
initial payment, they shall be discounted in an amount equal to 2% 
of the total tax. 

Chapter 376 creates section 72.11 (3) relating to the inheritance 
tax on joint interests and provides that no safety deposit company, 
trust company, bank, or other similar institution, or person, having 
in its possesion, securities, deposits or other assets belonging to or 
standing in the joint names of a resident deceased, and one or more 
other persons shall transfer the same to the survivor or survivors, or 
their representatives, unless notice of the time and place of such in- 
tended delivery be served upon the tax commission and public ad- 
ministrator at least ten days prior thereto, nor shall such transfer be 
made without the institution retaining a sufficient portion or amount 
of the property transferred to pay any tax or interest which might 
thereafter be assessed under the provisions of the inheritance tax law. 
It further provides that it shall be lawful for the tax commission and 
public administrator to examine the securities, deposits, or assets at 
the time of such delivery or transfer. Penalties are provided. 

Chapter 426 makes certain changes in Chapters 70 and 74 of the 
statutes, and relate to the semi-annual payment of taxes and provides 
that commencing with the 1935 tax roll, all personal property taxes 
shall be paid on or before January 31st, and all real estate taxes may 
be paid in two installments. Commencing with the 1935 tax roll, 
and on the 1936 tax roll, the first installment shall be 60% and the 
second installment 40%, and on the 1937, and 1938 rolls the first in- 
stallment shall be 55% and the second installment 45%, and on the 
1939 roll, and thereafter, each installment shall be 50%. The first 
installment shall be paid to the town, city or village treasurer, on or 
before January 31st. The second installment shall be paid to the 
county treasurer, without penalty and dishonor, before the last day 
of July, next succeeding. If the first installment of real estate taxes 
is not paid on or before January 31st, the whole amount shall there- 
upon become due and shall be collected on or before the last day of 
February by the town, city or village treasurer, with a penalty of 6%. 
All taxes remaining unpaid on the first day of March, thereafter, 
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shall be declared delinquent and returned to the county treasurer as 
provided in section 74.17; the second installment of real estate taxes 
remaining unpaid on August Ist shall be declared subject to a penalty 
of 2% and interest at the rate of 1% per month until paid, or until 
the property upon which the tax is levied is sold at the next tax sale 
as provided by law. A different procedure is followed in the case of 
a city authorized by charter to sell land for non-payment of city taxes. 

Chapter 444 amends sections 70.08, and 70.17, providing that im- 
provements on leased lands may be assessed either as real property 
or personal property. 

Chapter 467 creates section 71.35 and provides that any taxpayer 
who is unable to pay the full amount of his income tax may make ap- 
plication to the Income Tax Commission or its representative to pay 
such tax with interest and penaities upon an installment basis. Sub- 
section 2 provides that any taxpayer who is delinquent in pay- 
ment of his income tax may petition the Assessor of Incomes or the 
Tax Commission to compromise the amount of such tax; section 
71.03 (4) is amended to read to include taxes on all real property 
which is owned and held for business purposes, whether income pro- 
ducing or not. 

Chapter 100 amends section 70.62 (2) relating to limitations on 
county tax levies, and provides that such limitations shall not apply to 
any tax levied to pay the principal and interest on any valid bonds 
and notes of the county outstanding or hereafter issued. 

Chapter 101 creates section 67.035 and relates to taxes levied to 
pay principal and interest on municipal bonds and notes, and is of 
the same general tenor as the preceding chapter. These two chapters 
are amended by Chapter 177. The purpose of these three laws was 
to avoid the result of the decision of the Wisconsin Supreme Court 
in the case of Holt Lumber Co. v. Oconto.§ 

Chapter 146 amends section 75.01 (3) relating to the issuance of 
tax certificates, and provides that when the county owns a tax cer- 
tificate the country treasurer may attach thereto subsequent de- 
linquent taxes without publication of sale. 

Chapter 163 creates section 74.035 relating to payment of taxes 
and provides that the treasurer of any town, village or city, shall ac- 
cept payment of taxes in advance in installments of not less than 
$10.00 up to 80% of the previous year’s tax on said property. The 
fund so created shall not be available, however, for expenditures by 
such municipalities until such taxes become due. 





*145 Wis. 500, 130 N. W. 709 (1911). 





























WORK OF THE WISCONSIN LEGISLATURE 139 


Chapter 222 amends sections 73.05 and 73.06, and provides for 
the creation of property tax assessment districts and income tax as- 
sessment districts under the supervision of the Tax Commission, and 
provides for the machinery and procedure relative thereto. 

Chapter 269 amends section 72.11 (8) and includes income tax 
returns as evidence for the purpose of ascertaining the true value of 
stocks, bonds, securities or other interests for inheritance tax pur- 
poses. 

Chapter 244 makes certain changes in Chapters 74 and 75 relating 
to delinquent real estate taxes, and permits payment of delinquent 
taxes in installments of not less than $10.00 and limits the penalty 
to be charged on delinquent taxes to 8%. 

Chapter 233 amends section 72.04 (2), and exempts a husband 
from provisions of the inheritance tax law as to property of the clear 
value of $5,000 transferred to him. 


Q. Torts 


A bill was introduced which would amend the Comparative Neg- 
ligence Law, so that contributory negligence would not be a bar to 
recovery if it did not exceed 25% of all the causal negligence. An- 
other bill, 456A was introduced which would preclude recovery by a 
gratituous guest in an action against the host driver of an auto- 
mobile, unless the guest could prove gross negligence on the part of 
his host. An amendment was introduced which would limit the pro- 
visions of the law to relatives by blood or marriage only. Both of 
these bills were defeated in the Assembly. 


R. WorkKMEN’s COMPENSATION 


Chapter 402 amends Chapter 102, relating to workmen’s com- 
pensation, generally, as follows: section 102.01 (2) includes, as com- 
pensable injuries, injuries caused by accident or disease instead of 
diseases growing out of or incidental to the employment. Date of 
injury is defined in case of disease as the last day of work for the 
last employer whose employment caused disability. Section 102.18 
(2) permits a review by the Commission, as a body, of findings or 
orders of a commissioner or examiner, and if no petition for review 
is filed within twenty days the order or findings shall be that of the 
Commission as a body. Section 102.23 (1) provides for a review 
by the Circuit Court for Dane County of an order or award of the 
Commission as a body. The court is also given discretion to extend 
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the time for commencement of an action in the event that it is 
satisfied a party has been prejudiced by an exceptional delay in the 
receipt of a copy of the order of an award of the Commission. 

Bill 874A provided that the Industrial Commission should hold 
hearings in each county in the state at least four times a year, and 
that an appeal from the findings or award of the commission might be 
had either to the circuit court for Dane county, or to the circuit court 
for the county where the injured person resided. This was vetoed by 
the governor. 


S. MISCELLANEOUS 


Chapter 53 amends section 331.01 relating to survival of actions 
and provides that actions for wrongful death shall survive the death 
of the wrongdoer. 

Chapter 69 amends section 272.18 (15) relative to exemptions of 
debtors and provides for an exemption at the rate of 60% of the 
earnings of a person, but that such exemption shall not be less than 
$60 nor more than $100 for the month preceding the issuance of the 
writ, and not less than $180 nor more than $300 for the three months 
preceding. All crops, livestock, dairy products, and all other products 
grown or produced by a person to which his personal effort or that 
of his minor children has contributed, and all receipts of the sale of 
the same shall be deemed earnings within the meaning of the subsec- 
tion but such definition or earnings shall not limit any other exemp- 
tion provided for by the section. 

Chapter 74 repeals sections 351.46 and 351.49 relating to the so- 
called “Sunday Blue Laws.” 

Chapter 219 adds section 129.25 to the statutes, and regulates 
what are known as “closing-out” sales, by requiring licenses for such 
sales to be obtained from the city clerk, the application for which 
must include an inventory of the merchandise on hand to be sold at 
such sale, and provides that it shall be unlawful to sell any merchan- 
dise at such sale, not listed in the inventory. 




















PRESENT STATUS OF WISCONSIN’S UNEMPLOYMENT 
COMPENSATION ACT* 


Paut A. RAUSHENBUSH 


Wisconsin’s Unemployment Reserves and Compensation Act 
became law on January 29, 1932. Only those provisions relating to 
approved voluntary plans have been in actual effect to date. 

The law originally fixed July 1, 1933 for the commencement of 
contributions to unemployment reserve funds. In view of business 
conditions prevailing early in 1933, the Legislature temporarily post- 
poned the several effective dates of the law by enacting Chapter 186, 
Laws of 1933. Under this postponement measure the act will prob- 
ably become operative by July 1, 1934. 

The 1933 Legislature not only postponed the effective dates of 
the unemployment compensation act, but also passed one other bill 
of clarifying amendments.? The changes made by this measure af- 
fect approved voluntary plans, as well as the compulsory plan of the 
law.® 


A. PosTPONEMENT OF CONTRIBUTIONS 


In his initial message to the Legislature on January 12, 1933, 
Governor Schmedeman declared himself “unalterably opposed to the 
repeal” of the unemployment reserves law but urged temporary post- 
ponement of its effective contribution date.‘ This recommendation 
and the then existing trough of the depression made it certain that 
the Legislature would pass some postponement measure, to delay 
contributions beyond July 1, 1933. 

The Industrial Commission’s representative Advisory Committee 
on the law (consisting of prominent employer and labor representa- 
tives) met shortly thereafter to discuss the legislative situation and 
the type of postponement bill which might be enacted. After ex- 


* Cj. Elizabeth Brandeis and <> =: ee Wisconsin Unemployment Reserves and 

Compensation Act (1932) 7 Wis. L. Rev 
1 The original application of the law bog iin set forth in a bulletin (now 
-. of ne 2 Cammy 8 by the _— | Coe, %. uly yisaz: “Handbook on the Wis- 
loyment Compensat Approved Voluntary 
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or four years, resp Be vollens industries or occupations) were either killed or ~ din 
Wis. Laws (1933) c. 186 ‘aa c. 383 were the only amendments enacted in 1933. 
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4A. medeman, then mayor of Madison, was a member of the Wisconsin Committee 
for Unemployment Reserve Legislation which worked 3 for enactment of the law in 1931-1932. 
The national Democratic platform pledges “unemployment insurance by state laws.” 
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tended conferences the Advisory Committee, despite its somewhat di- 
vergent viewpoints, found itself able to agree on a suitable postpone- 
ment measure, which then became the administration bill. In view ot 
such endorsement and support by leading representatives of the Wis- 
consin Manufacturers Association and of the State Federation of 
Labor the bill encountered little opposition, and was finally passed 
unanimously by both houses of the Legislature.5 

This measure carried a definite postponement of contributions for 
at least one year, but also provided that the law should become opera- 
tive only when one of two index numbers had shown such a specified 
and promising degree of improvement as would clearly indicate that 
“business recovery is well under way in Wisconsin.” It was speci- 
fied that the law take effect after: 


. . . & finding of fact by the industrial commission either that the number of 
manual employes in Wisconsin manufacturing establishments has for three 
successive months been at least twenty per cent greater or that the aggregate 
weekly payrolls for such employes have for three successive months been at 
least fifty per cent greater than for December, 1932, as shown by monthly 
indexes of employment and payrolls computed by the commission and appear- 
ing in its Wisconsin Labor Market bulletin. Such finding of fact shall be 
published by the commission in the official state paper.® 


B. ErrectiveE CONTRIBUTION AND BENEFIT DaTEs 


The postponement bill provided that contributions commence on 
whichever of the two following dates proved to be the later: (1) 
July 1, 1934; or (2) the first day of that calendar month commencing 
at least 60 days after official publication of the specified index num- 
ber “finding of fact.” It is now clear that the later of these two 
dates will be July 1, 1934, and that contributions will accordingly 
accrue at that time. 

The specified improvement in Wisconsin factory employment or 
payrolls has already occurred. At this writing the published index 
number of employment has been well above the required point for 
four successive months, and the payrolls index has likewise improved 
sufficiently for three of these months. Compared to December, 1932, 
factory employment was up 29.1% in July, 31.8% in August, 35.5% 
in September, and 36.1% in October, 1933. Compared to December, 
1932, factory payrolls were up 52.3% in August, 53.7% in Septem- 
ber, and 58.0% in October, 1933. Hence the basis required for the 
Industrial Commission’s index number “finding” is clearly present. 





* This bill became law June 2, 1933. The me! voted down a substitute bill which 
would have postponed contributions for two years, until after another legislative session in 1935. 
© Wis. Laws (1933) c. 186 §1. 
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Such a finding could have been published in the official state paper 
as early as November, 1933. 


No official publication of this finding has yet occurred, for the fol- 
lowing reason. The Industrial Commission announced in October 
that it would delay the official publication of its index number find- 
ing: “at least until March 1, 1934,—to carry out the apparent legis- 
lative intent and to assure employers a fully adequate opportunity to 
submit voluntary plans for approval under the ‘quota’.” As indicated 
by the commission’s statement, the delay in official publication is 
solely related to the so-called “quota” provisions of the law, as dis- 
cussed below. 


This delay will not affect the lawful contribution date, since offi- 
cial publication of the commission’s finding during March will be 
early enough to start contributions on July 1, 1934,—consistently 
with the law. The Legislature did not give the Industrial Commis- 
sion discretion to postpone the lawful contribution date in any way; 
and failure to give official publication to its index number finding in 
March or early April would therefore constitute a clear violation of 
the law’s express provisions. In short, contributions under the law 
will commence July 1, 1934, based on wages for work done after 
that date. 


Benefits do not become payable until one year later——namely twelve 
months after the lawful contribution date as above determined. It should also 
be noted that the amount of benefits an employe may receive will depend 
solely on those weeks of his employment by the employer occurring after the 
first contribution year. Since each employer’s benefit liability begins to accrue 
enly after the first year of contributions, it follows that his employment or 
— of employes during that first year does not affect his benefit 
iability. 


This latter point concerning benefit liability deserves brief em- 
phasis and explanation. Some employers have expressed apprehen- 
sion lest the unemployment compensation act interfere with the pres- 
ent drive for shorter hours and re-employment of more men. Such 
fears are unfounded. Contributions are based on payrolls, and not 
on the number of persons employed. Hence shortening hours to em- 
ploy more men will not affect contributions. And only after July 1, 
1935, will the hiring, employing or firing of men affect an employ- 
er’s liability to pay benefits. It should also be remembered in this 
connection that the law thereafter permits reasonable flexibility of 
working hours, since benefits are not payable to any employe who 
has at least half-time employment. In short the Wisconsin unemploy- 





* Revised Handbook on the Wisconsin Unemployment Compensation Act, August, 1933, 8-9. 
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ment reserves and compensation act does not conflict with the pres- 
ent recovery program, but effectively supplements it. 


C. VotuntTary ACTION oR GENERAL COVERAGE? 


When the unemployment reserves law was under consideration 
in 1931, some Wisconsin employers opposed it primarily on the 
ground that voluntary employer action would shortly solve this prob- 
lem and make legislation unnecessary. As a concession to this claim, 
the then governor recommended that the law take general and com- 
pulsory effect only in case of “industry’s failure to establish a 
fair voluntary system in Wisconsin within a reasonable time.” The 
original bill was accordingly amended and enacted in this form. The 
1933 postponement bill continued this so-called “quota” provision 
in effect. 


Under Chapter 186, Laws of 1933, the “quota” for approved and es- 
tablished voluntary plans (to prevent the law from taking general effect) 
is reduced from 175,000 to 139,000 persons. The time limits and other condi- 
tions applicable to this “quota” are likewise changed in some respects, as set 
forth below. 

The significance of the law’s quota provision should be clearly understood. 
It was designed “to give employers a fair opportunity to bring about the 
purposes of this act without legal compulsion.” More specifically, if some 
employers promptly adopt enough voluntary plans to protect 139,000 em- 
ployes, then the compulsory law will not take effect as to the other employers 
and employes. (The quota coverage is about half the coverage of the com- 
pulsory law.) 

There will be counted toward the 139,000 quota only those voluntary 
plans:—(a) which have been “approved” before publication of the commis- 
sion’s index number of finding of fact, and (b) which have also been “es- 
tablished” by 20 days after such publication date... . 

Those other voluntary plans which are approved and/or established after 
the above time limits will be duly “exempted” under section 108.15 of the 
compulsory law; but they will not be counted toward the 139,000 quota and 
will therefore not help to keep the law from taking general effect.8 


Since the Industrial Commission has stated that it will delay 
official publication of its index number findings until after March 1, 
1934, the time limits applicable to the 139,000 quota have not yet 
been reached. Wisconsin employers must shortly, however, decide 
whether they wish to establish enough approved plans within these 
time limits to render the law inoperative as to other employers. That 
is essentially the choice they have to make. 

This apparently peculiar provision of the Wisconsin law is really 
entirely consistent with employer demands for purely voluntary 
action in this and other states. The essential weakness of voluntary 
action is that the better employers may act voluntarily, but the lag- 





* Ibid. 11-12. 
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gards will not. Only compulsory legislation will secure general cov- 
erage. Wisconsin employers have been realizing this fact in increas- 
ing numbers during recent months. Many of them are on the whole 
friendly to the Wisconsin type of unemployment reserve law,—at 
least as compared to the insurance plans proposed in some other 
states. Hence many employers may prefer not to act under the law’s 
quota provision, lest their action let other Wisconsin employers es- 
cape all responsibility. In short, the quota provision has served as an 
educational device to make plain the inherent limits of purely volun- 
tary action in the field of unemployment reserves and compensation. 


If enough employers act voluntarily to reach the 139,000 “quota,” then 
the Act will not take general or compulsory effect. In that event:-—— 
(1) The employers who have already established approved volun- 
tary plans will continue them in operation for five years. 
(2) No other employer will be required to adopt a plan of any sort. 


If the number of approved plans actually established falls short of the 
specified “quota,” then the Act will take general effect. In that event:— 


(1) The employers who have already established approved volun- 
tary plans will continue them in operation. (Such plans will auto- 
matically constitute “exempted plans” under the Act.) 

(2) Every other employer subject to the Act will come under the 
unemployment reserve and benefit plan of the law. 

(3) But any such employer, who has failed to submit a plan for 
approval or has failed to establish a plan already approved, may still 
qualify for “exemption” under the law by establishing an approved bene- 
fit or guaranteed employment plan. (The standards applicable to a plan 
thus tardily established will be exactly the same standards which applied 
to a voluntary plan established under the 139,000 quota.) 

(4) Even if the law becomes compulsory and even after contribu- 
tions have become payable, any employer may still be “exempted” under 
section 108.15 by submitting and establishing a satisfactory plan. (In case 
he has already started depositing his contributions with the state treasurer, 
these contributions will be returned to him for his approved and exempted 
plan, under section 108.16 (7) of the Statutes.® 


D. OrnHer 1933 AMENDMENTS 


The 1933 Legislature, aside from postponing the effective dates 
of the unemployment reserves law, passed unanimously an amending 
bill drafted and supported by the Industrial Commission’s repre- 
sentative Advisory Committee. Most of the changes made by this 
measure! were minor and primarily clarifying. Several of the more 
important changes, tending on the whole to make the law more flex- 
ible, may deserve brief notice here. 

The subsection permitting an exempted employer to guarantee 
employment to his employes, in lieu of benefits, was both expanded 





® Ibid. 15-16. 
% Wis. Laws (1933) c. 383. 
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and altered.'1 Some of the added language in effect authorized inter- 
pretations already made by the Advisory Committee and the Indus- 
trial Commission under the previous wording of the statute. Several 
substantive changes aimed to make the guaranteed employment plan 
more flexible, and thus more possible of adoption by employers. As 
the law originally stood, an employer had to guarantee, for at least 
42 weeks per year, at least 36 hours of work or wages,—regardless 
of the normal weekly hours worked in his establishment. That placed 
a heavier burden on companies using a short schedule than on those 
working longer hours. The law as now amended adjusts the weekly 
guaranty to an employer’s customary full-time schedule, by providing 
that two-thirds of the weekly hours normally worked shall be guaran- 
teed. A premium was also placed on guaranteeing more than 42 
weeks per year, by reducing the weekly guaranty where more weeks 
per year are guaranteed. Another change permits an employer, before 
guaranteeing any worker employment for a year, to require an ex- 
tended probationary service period,—subject to possible benefit pay- 
ments in case of lay-off without fault of the employe. 

Under the regular benefit plan, the probationary service period 
required of an employe as to each employer was also lengthened and 
modified somewhat. Instead of a probationary period with each em- 
ployer of two weeks each year, originally provided in the law, a serv- 
ice period of four “weeks of employment” (to include not less than 
twelve working days) was substituted, on a once-and-for-all basis,— 
thus creating a longer and true “probationary” period with each em- 
ployer. The Industrial Commission was also given discretion to ap- 
prove by general rule a still longer period as to exceptional classes of 
employes. It was further provided that an employer’s benefit liability 
should not accumulate until after the probationary service period, 
even where he continues to employ the worker thereafter.” 

The provisions of the law governing investment of the state un- 
employment reserve fund (in which each employer has a separate 
account) were also modified by the 1933 Legislature. The amend- 
ments made all United States bonds eligible regardless of maturity 
dates, eliminated bonds of states other than Wisconsin, and placed 
certain additional restrictions on investment of the fund in Wisconsin 
municipal securities. With a further view to keeping the unem- 
ployment reserve fund liquid, and also to exert through it a beneficial 
effect on the general credit situation, the law newly stipulates that a 
portion of the contributions received after the first year be held in 





Wis. Stat. (1933) $108.15. 
2 Th hanges involve newly created Wis. Stat. (1933) §108.04 (9), and 
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cash, if possible with the Federal Reserve District Bank. Under this 
provision cash would tend to be withdrawn from general circulation 
when business is booming, and would automatically be placed in circu- 


lation through benefit payments when business is slack.18 
Compare Wis. Strat. (1933) §108.16 (4m) and (5). 


E. STATE AND FEDERAL ACTION 


During the year 1933 unemployment reserve or insurance bills 
were introduced in 25 state legislatures, and passed one house in 
seven states. In New York and Massachusetts laws may well be 
enacted early in 1934. And Congress may shortly encourage legisla- 
tion,—so that Wisconsin is not likely long to remain the only Ameri- 
can state providing for unemployment reserves and compensation. 

“Under our federal system of government, unemployment reserve 
legislation is the province of the several states. Direct national labor 
laws, other than temporary emergency measures, are clearly barred 
under the Constitution on jurisdictional grounds. This continuing 
legal obstacle to uniformity still has some wisdom. Despite a pub- 
lic support for the national recovery program which is without paral- 
lel in peace time, recent months have indicated that even vigorous 
and intelligent leadership cannot fully overcome the inherent diffi- 
culties of administering and enforcing labor standards on a na- 
tional scale. There is still a valid place for state labor laws, for their 
decentralized administration, and for the somewhat diverse social ex- 
perimentation they permit. And the hoary but perennially hardy 
“interstate competition” argument is still only true within limits. 

But national action can and should play a significant rdle in the 
field of unemployment compensation. Congress may legislate di- 
rectly for interstate employments and the District of Columbia. 
Congress might also, by using the Federal taxing power, encourage 
or virtually compel the enactment of state laws. Senator Wagner 
of New York has already proposed a measure somewhat along these 
lines, providing that contributions under state laws be partially de- 
ducted from computed Federal income taxes. That or even more 
compelling tax devices may receive serious consideration in the 1934 
Congress.”?4 





14 Raushenbush, The Wisconsin Idea: Unemployment Reserves, November, 1933 The Annals 
of the American Academy of Political and Social Science. 














THE NEW WISCONSIN SECURITIES LAW* 
Apotpx C. JoHNSON 


Governmental regulation of the sale of securities would appear 
to be a new departure in governmental activity, if one were to judge 
only from the publicity which that subject has received in this country 
since last March. The preparation and enactment of the Federal 
Securities Act of 1933 has served to focus public attention on the 
problem of regulating the business of selling securities and has led 
to renewed and greatly enhanced interest in the methods of regu- 
lation prescribed by the legislatures of the nation and of the states. 
While the awakening of public interest in the problem is a matter 
of recent history, the problem itself is of more ancient origin. 

The first securities law was enacted by the legislature of Kansas 
in 1911.1 Since that time various “Blue Sky” laws have been adopted, 
under one name or another by the United States, and by all of the 
states except Delaware and Nevada. These laws, while differing 
widely in their provisions, fall into three major classifications—that 
is, regulatory laws, fraud laws, and filing laws. The regulatory law 
prohibits the sale of securities unless and until the administrative 
body has determined that certain statutory standards have been com- 
plied with. The fraud law, on the contrary, permits the sale of se- 
curities until the administrative officer finds that the securities or the 
methods of sale are fraudulent, and either issues an order or secures 
an injunction from a court of proper jurisdiction prohibiting further 
sales. The filing law prohibits the sale of securities until certain in- 
formation has been filed and has remained on file with the administra- 
tive body for a stipulated period of time. The Wisconsin law is a 
regulatory law while the Federal law is a filing law. 

The first real securities law in this state became effective on Aug- 
ust 1, 1919.1* Within a few months the law was found to be inade- 
quate and unworkable in certain respects and certain amendments 
were enacted at a special session of the legislature in the same year.? 
From 1919 to 1931 the law was amended in many respects to meet 
changing conditions and to utilize the benefits secured through ex- 
perience in regulation.* However, throughout that period the original 
framework of the law remained substantially unchanged and the 





*A brief survey and comparison of the recent Federal Act is also included. 

1 Kans. Laws (1911) c. 133, 210. Replaced by Kans. Laws (1915) c. 164. 

1a Wis. Laws 1919, c. 674. 

2 Wis. Laws special session 1919, c. 1. 

* Wis. Laws 1927, c. 351; Wis. Laws 1929, c. 294; Wis. Laws 1931, c. 300, 471, 472. 
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amendments adopted related to administrative details rather than to 
principles of regulation. Until the stock market collapse in 1929 
the securities law was apparently reasonably successful and was ap- 
parently achieving the results which it was designed to attain. But 
in the field of securities regulation, as in many other fields of 
human activity, the depression has served as an effective, though 
thoroughly unpopular, teacher. As a result of the experience gained 
from observation of conditions following the market break, the 
Public Service Commission submitted for the consideration of the 
1931 legislature certain proposed amendments to the law. These 
amendments were not designed to affect the general framework of 
the law and referred only to a few existing provisions. Nevertheless, 
th legislature believed at that time that the suggested changes were 
too drastic and far reaching and passage was refused. Subsequently, 
the lessons taught by the depression became more and more obvious 
and emphatic and a large portion of the interested public demanded 
a revision of the securities law. Party platforms pledged sweeping 
changes and improvements and it was readily apparent that the 1933 
session of the legislature would welcome suggestions for improved 
regulation. Thereupon the act which is now in effect was drafted un- 
der the supervision of Mr. George C. Mathews, the then director of 
the Securities Division, who was recently appointed a member of the 
Federal Trade Commission. The old securities law was repealed in 
its entirety and a complete new chapter of the statutes was enacted.* 
While a discussion of this character does not permit of a full con- 
sideration of the many details embraced in the act, the principal 
changes effected may be briefly reviewed. 

Probably the most far reaching change was the limitation of the 
exemption of securities from regulation. The new law narrows 
the exemption limits principally with respect to securities which were 
exempt under two provisions of the former law. It was provided 
therein that no permit was required to authorize the sale of securities 
officially listed on the New York, Chicago, or Boston Stock Ex- 
change, or for securities senior to those so listed.5 During the so- 
called boom years it was a relatively simple matter to list securities, 
particularly on the Boston and Chicago Exchanges, and thus avoid 
the necessity for compliance with the standards of the law. The 
theory behind the statutory exemption was that the purchaser could 
always determine the market value of the securities and as a result, 
form an opinion concerning the issuer and the merit of the issue be- 





* Wis. Laws 1933, 
5 Wis. Stat. (1931), 4189.03 (4). 
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cause the issue was traded in on a regularly organized exchange. But 
the facts did not sustain the theory. Investigation has disclosed 
that many issues were officially listed, but that after such listing 
not a single transaction in the particular issue went over the exchange. 
In other cases, trading on the exchange continued only so long as 
the issue was in the process of distribution, and trading ceased when 
distribution was complete because professional market support was 
then withdrawn. In the case of senior securities, the theory was par- 
ticularly fallacious. It was possible to list a common stock, and thus 
earn exemptions for all unlisted senior securities, such as preferred 
stocks, debentures, and secured obligations of every character and 
description, although such senior securities were never traded in on 
the exchange. 

The other provision of the former law which was susceptible 
of abuse to a great extent applied to securities of companies operating 
public utilities.6 This state exercised no control over the sale of se- 
curities of utilities if the issuance thereof was authorized by a public 
service commisson, board, or similar body of another state, or of 
the Dominion of Canada, or of any province thereof. Although 
standards for regulation of issues, qualifications of the various state 
commissions and facilities for effective regulation varied in a great 
measure, the exemption was broad enough to include them all. As the 
law stood, it was possible for a holding company to acquire direct 
ownership of a single operating property and secure the benefit of the 
exemption for the holding company’s securities. Probably the out- 
standing example of avoidance of the securities law was the case of a 
holding company which secured the authorization of a commission 
in a southern state to issue $1,000,000 of securities, although it 
owned only one property worth about $12,000 in that state. The 
securities were called “First Mortgage and Collateral Trust Bonds” 
and were secured by a first mortgage on the $12,000 property and by 
the deposits of common stocks of companies not subject to investi- 
gation or regulation by that commission because they were located 
in another state. 

Both of these exemptions were repealed absolutely so far as 
they applied to stocks, whether issued in the past or to be issued 
in the future. However, they continue in effect as to debt issues 
which were exempt under such provisions of the old law and which 
were outstanding in the hands of the public on the date the new 
law became effective.? As to new securities, whether stocks or debt 
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issues, no exemption exists because of listing on any stock ex- 
change. Neither does the mere fact of authorization by a public 
service commission of another state confer exemption with respect 
to securities of public utilities. It is recognized, however, that cer- 
tain debt issues of industrial companies and certain utility debt 
issues need not be regulated to the same extent as the great mass of 
securities should be regulated, and the law undertakes to express 
this recognition by providing for certain “conditionally exempt se- 
curities.”$ 

This conditional exemption applies to two classes of securities 
only. In the first class® are included evidences of debt of companies 
operating public utilities, providing the issue of such securities is 
authorized by a public service commission of another state or of the 
Dominion of Canada or any province thereof, if more than fifty per 
cent of the total revenue of the business of the issuer for the last 
year was derived from the operation of the public utility property 
to which it has title. This 50% provision assures to the purchaser that 
the principal business of the issuer is the operation of public utility 
property directly owned by it and that the issuer is essentially an 
operating company and not a holding company. 

In the second class?° of securities which are conditionally exempt 
are evidences of debt of any corporation owning a business, property 
or industry which has been in continuous operation not less than 
ten years, providing that during the last ten years there has been no 
default in payment of principal or interest on any interest-bearing 
securities of such corporation, or on any interest-bearing securities 
guaranteed by it, or on any interest bearing securities of any com- 
pany substantially all of whose property, or business has been or is 
presently being acquired by such corporation, and providing the 
earnings available for interest of the business, property or industry 
for each of the last two years or the average earnings available 
for interest for a period of not less than four nor more than ten 
years, amount to not less than three times the annual charges on 
such debt and all debt of equal and prior rank, after full and adequate 
provision for consumption of capital, taxes, and all other charges. 

In order to sell securities of either of the two classes referred to 
a dealer must file with the Commission, not later than the date of 
offering, a written notice of his intention to do so and within five days 
from the date of such notice must furnish a copy of each circular, 
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describing such offering, to be used by him. If the Commission is 
unable to determine from the information submitted and from such 
other information as it may have, that the securities are such as are 
described as conditionally exempt, it must, within fifteen days of 
receipt of the first notice of offering, suspend the right to sell such 
securities and give notice thereof to such dealer. Within sixty days 
after such suspension any interested party may apply for an order 
revoking such suspension. Thereafter, the Commission will make an 
investigation and may require the applicant for such investigation to 
submit such information relative to the securities and the issuer 
thereof as may be necessary to enable it to make a finding. If the 
Commission determines that the securities are not such as may be 
sold under the conditional exemption, it must prohibit the sale thereof. 
But, if it does not find that the securities are not such as may be sold 
under the conditional exemption, it must revoke the suspension and 
thereafter such securities may be sold as conditionally exempt. If 
the Commission finally prohibits the sale of the securities or if no 
person files an application for revocation of the suspension within the 
sixty-day period provided, every dealer who has sold securities of 
the particular issue in question must offer to repurchase them at the 
price fixed in the statute, and within thirty days from the date of 
such offer must furnish to the Commission a copy of such offer and 
satisfactory evidence that the offer has been made. Failure to submit 
the required evidence to the Commission is made a sufficient cause 
for suspending the dealer’s license and unless within thirty days 
after suspension, proof of having made such offer is furnished to the 
Commission, the dealer’s license must be revoked.11 

It will be noted that the provisions describing conditionally 
exempt securities do not include stocks of any character whatever 
and include debt issues which, theoretically at least, are of high grade 
investment merit because of the high earnings standards complied 
with or because they have the security and stability generally charac- 
teristic of companies engaged in the actual operation of public utility 
properties. 

Experience has demonstrated that a large portion of the public 
has had a very serious misconception of the character and purposes of 
“Blue Sky” laws, notwithstanding the fact that such laws generally 
state that the action of the administrative body charged with the 
administration of the act in permitting securities to be sold, shall not 
be construed as a recommendation of securities, or as an endorsement 
of securities, or as an affirmative finding with respect to the safety of 
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the securities or the probability of earnings thereon. The public 
quite generally has assumed that when the Commission has permitted 
securities to be sold that that was in effect a recommendation of the 
security. In an attempt to correct this more or less common con- 
ception, the terminology of the law has been changed somewhat. It 
was felt that the use of the word “permit” as applied to the Com- 
mission’s determination indicated an adjudication establishing merit 
in the security and permission to sell the security because it was 
meritorious. Of course the act of the Commission in this state in 
allowing securities to be sold is merely a determination that the se- 
curities may be sold because they meet the standards prescribed by 
the legislature. In an effort to impress this fact the term “registra- 
tion” is now used in the statute so that instead of permitting securities 
to be sold the Commission registers securities when it determines that 
the legislative standard has been met.12 Undoubtedly it will be 
necessary to educate the public with respect to the exact function 
which the Commission performs but it was felt that the term “regis- 
tration” will effect such education more readily than if the term “per- 
mit” were used in the statute. 

The same reasoning was responsible for the elimination of the 
classification of securities into “Class A” and “Class B.” It was 
found that many dealers and salesmen in offering “Class A” se- 
curities informed the purchaser that securities in that class were the 
highest grade securities which could be sold in the state. We have 
heard that unscupulous salesmen informed purchasers that “Class B” 
securities were very fine securities because that was next to the 
highest grade securities which the Commission permitted to be sold 
in this state. Because of the use of “A” and “B” ratings by statistical 
services, such as Moody’s, the use of the expression “Class A” in 
the securities law undoubtedly led many investors to believe that 
“Class A” securities were extremely meritorious. The statute now 
provides for registration of two classes of securities and the general 
division is substantially the same as the former division into “Class 
A” and “Class B” with the qualification that the standards applicable 
to “Class A” securities under the former law have been changed 
somewhat. The class of securities which is now analogous to those 
which were formerly in “Class A” is described in the statute as “se- 
curities which may be sold prior to registration.”1% Such securities 
must meet definite standards with respect to earnings or property 
values described in the law and may be offered by a licensed dealer 
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prior to completion of registration by filing a notice of his intention 
to offer such securities under the applicable provision of the statute. 
If after an application for registration is filed, the Commission finds 
that the statutory standard is not complied with, the dealer must offer 
to repurchase the securities upon the terms set forth in the statute, 
and in case of his failure to make such offer and to file evidence with 
the Commission of making the offer within thirty days, his license 
may be suspended. Again, if the offer is not made and the evidence 
filed within thirty days after such suspension, the Commission must 
revoke the dealer’s license.1*4 

Securities which are analogous to “Class B” securities under the 
old law are securities which may be sold only after completion of 
registration. In this class fall securities which do not meet the 
standards with respect to earnings or property values set forth in the 
law, but must meet the general standards of fairness, honesty, law- 
fulness, and equity. As in the case of “Class B” securities, the 
seller of securities falling within this classification must use a sub- 
scription contract which must be signed by the purchaser and a copy 
thereof must be delivered to the purchaser. In the old law the sub- 
scription contract was a stereotyped form containing little more than 
certain statutory language which set forth substantially that the 
permit of the Commission should not be construed as a recommen- 
dation or endorsement of the security.15 The subscription contract 
to be used under the present law is considerably less rigid in form 
and much more extensive. The law provides that the contract must 
include a statement of the nature of the issuer’s business, history, 
and such other facts as the Commission may require.1® Thus, if a 
first mortgage bond issue is offered, but such first mortgage is a 70% 
loan, the Commission may require that fact to be stated in the con- 
tract. If the issuer is a new corporation with no record of earnings, 
or if the issuer has had operating losses in each of the past two or 
three years, the Commission may require those facts to be stated. 
In other words, the Commission may require that the contract in- 
clude any pertinent facts which it believes should be emphatically 
brought to the purchaser’s attention before he invests in the security. 
It has authority to pass upon and prescribe both the form and con- 
tents of the subscription contract and no subscription contract may 
be used until the use thereof has been allowed by the Commission. 

The extent to which advertising in the sale of securities is to be 
regulated has been considerably enlarged. Etesstatese € the Comamnie- 
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sion has had jurisdiction to regulate the form of advertising only inso- 
far as it related to the sale of “Class B” securities.17 The law now pro- 
vides that no person shall, relative to amy security, either exempt 
or registered, make any sort of misleading representations or issue, 
circulate or publish any advertising matter containing any false or 
misleading statements, or containing unreasonably inadequate in- 
formation concerning relevant matters therein mentioned, or which is 
not in compliance with the rules established by the Commission. In 
every case the name of the issuer, dealer, agent, or other person is- 
suing, circulating or publishing the same must be subscribed thereto. 
In the case of securities which may be offered prior to registration, 
no advertising matter may be issued, circulated or published unless 
a copy thereof has been filed with the Commission. In the case of 
securities registration of which is required prior to the sale thereof, 
no advertising matter may be issued, circulated or published until the 
security has been registered and the use of such advertising matter 
has been allowed by the Commission.'® Under the powers conferred 
in the statute, the Commission in its General Order No. 1, dated 
August 9, 1933, published a rule setting forth twenty-four specifica- 
tions for advertising relating to securities subject to registration. The 
order provides that a circular must be prepared and used in con- 
nection with the sale of all securities subject to registration and such 
circular must comply with the provisions of the rule. These specifi- 
cations are quite lengthy and it is impracticable to outline them in a 
discussion of this nature. However, copies of such general order 
may be obtained from the Commission upon request. 

In the past, the Commission has had very little control over the 
relationship between issuers and trustees, or over the handling of 
trust funds. That this lack of control has contributed directly to the 
enhancement of investors’ losses has been demonstrated with par- 
ticular emphasis in the case of real estate bond issues. Thus, the 
existence of a close relationship between the issuer and the house of 
issue which also acted as trustee, has rendered bondholders practically 
impotent where defaults occurred. Inasmuch as the trustee was 
not disinterested, and inasmuch as the enforcement of remedies pro- 
vided in the event of defaults occurring would impair the trustee’s 
interest in the issuer, such remedies were not pursued, and the bond- 
holders were left helpless, except in the few cases where they could 
locate and organize a sufficient number of bondholders to either 
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compel the trustee to act, or secure the removal of the trustee and 
appointment of a disinterested successor. 

Another source of loss to investors has been the practice of 
trustees in mingling trust funds with their own moneys, so as to make 
it impossible either to trace the trust funds or to impress a trust 
on any funds in the trustee’s possession. The Hackett, Hoff & 
Thiermann crash and the De Wolf & Company failure afforded con- 
vincing evidence of the danger of such practices. The law now in- 
cludes provisions which should have the effect of eliminating these 
conditions.’® It provides that no debt issue shall be registered, where 
the trustee named is other than a bank or trust company, unless it is 
established that the trustee, if a natural person, is not an officer, di- 
rector, trustee, shareholder, member, partner, agent, or employee of 
the issuer, and is not related to the issuer, if such issuer is a natural 
person, or to any of its partners if such issuer is a partnership, and 
has no business relationship with the issuer or with any of its officers, 
directors, or trustees, if the issuer is a company other than a part- 
nership, or with any of its partners, if the issuer is a partnership, 
which may tend to interfere with his independence of action as trus- 
tee. Further, if the trustee is not a natural person and is not a trust 
company or a bank with trust powers, it must be established that 
neither it nor its officers, or directors, directly or indirectly, own ten 
per cent or more of the voting stock of the issuer, and that neither 
the issuer nor its officers, directors, trustees or members, directly or 
indirectly, own ten per cent or more of the voting stock of the trustee. 
The trust agreement must by a specific covenant provide, first, that 
the trustee shall segregate from its own funds all funds coming into 
its possession under the provisions of the trust agreement, second, 
that it will deposit all such funds immediately upon receipt thereof in 
a bank or trust company in an account, in its name as trustee, not con- 
taining any of its own funds, and third, that it will keep on its books 
sufficient record to identify such funds as held by it in trust. Such 
agreement must by its terms be binding upon any like successor in 
trust. It is further provided that before such securities may be 
registered, the Commission must be satisfied that adequate pro- 
vision has been made for the payment to the issuer or for dis- 
bursement in its behalf of amounts due to the issuer on account of 
the issuance and delivery of such securities and that pending such 
payment or disbursement, the party responsible therefor, whether 
trustee, depository, paying agent, or any other party, if not a bank or 
trust company, will deposit such amounts in a bank or trust com- 
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pany in its name as trustee thereof, not containing any of its own 
funds, and will keep on its books sufficient record to identify such 
funds as held by it in trust. Again, such agreement by the trustee, 
depository, paying agent, or other person must be made binding 
upon any successor in such capacity. In any case, whether the trustee 
is a bank or trust company, or some other person or company, the 
Commission may refuse to register any evidence of debt if it finds 
that any relationship whatever exists which may interfere with the 
independence of action of the board of directors of the trustee. Also, 
whenever any trust agreement designates any depository or paying 
agent other than the trustee to receive or disburse any funds in con- 
nection with the performance of the trust, it must be established that 
no relationship with the issuer exists which would tend to interfere 
with the independence of action of such depository or paying agent. 
The Commission may make such rules and regulations relative to 
trust agreements, trustees and depositories in connection with se- 
curities subject to registration as may be necessary to assure com- 
pliance with the purposes and provisions of the law.?° In addi- 
tion, the Commission may from time to time require that any party, 
either trustee or depository, file with the Commission a verified 
statement as to its handling of funds in connection with any issue 
which has been registered, and if such funds are mingled with funds 
held on account of other issues, a verified statement as to the handling 
of funds in connection with all such issues may be required.?4 

Securities issued by any domestic corporation organized ex- 
clusively for educational, benevolent, charitable, religious or re- 
formatory purposes are exempt from registration. A great deal of 
the difficulty and loss caused by breaches of trust by trustees, or mis- 
handling of funds by trustees or depositories has occurred in connec- 
tion with such exempt issues. In the Hackett, Hoff & Thiermann 
case, the large majority of all losses was sustained by holders of 
bonds issued by churches because of the company’s mishandling of 
funds received by it as trustee. Therefore the law now provides that 
no evidences of debt of any such corporations shall have the benefit 
of the exemption unless such issues fully comply with the require- 
ments relating to trustees and depositories.?? 

In the past there has been a very frequent disregard of investors’ 
interests in connection with the issuance of interim certificates or 
interim receipts and in connection with the sale of securities on par- 
tial payments. This fact has been recognized by the Investment 
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Bankers Association and the matter has received much consideration 
from that body and from its legislative committee. The only refer- 
ence to the matter of interim receipts in the law as it existed here- 
to fore was a prohibition against the issuance of interim receipts 
or certificates by any person or company when insolvent. The un- 
workability of this provision was demonstrated in a recent prosecu- 
tion of an officer of the Joseph M. Boyd Company in Madison, 
where it was demonstrated that it was a practical impossibility for 
a district attorney to establish insolvency on the particular date when 
the transaction occurred. That provision has been eliminated from 
the law. The law now provides that any dealer who sells any se- 
curity on partial payments, or issues interim receipts or interim cer- 
tificates must file with the Commission detailed information dis- 
closing the dealer’s plan of business with respect to such sales.?* It 
must be established that the plan under which such partial payments 
are received offers reasonable assurance of delivery to the purchaser 
of the security purchased, on completion of the contract, and that the 
plan under which such interims are issued offers reasonable as- 
surance of delivery to the purchaser, within a reasonable time, of the 
security represented by such interims. This provision is very general 
in its requirements because it is known that reputable dealers have 
adopted various safeguards to protect partial payments or interim 
receipts, and it was felt that it was unwise to freeze into the law a 
particular plan under which such transactions must be conducted by 
all dealers and under all conditions. After a dealer has filed a state- 
ment of his plan, the Commission may prohibit the use of such plan 
if it finds that it does not afford reasonable protection to the se- 
curity purchaser. After a plan has been filed with the Commission 
and if no objection thereto has been offered by the Commission the 
dealer must operate on that plan only and may make no material 
changes therein unless he notifies the Commission in writing at once 
with respect to said change. The Commission may from time to time 
require the dealer to furnish information relative to the nature of 
the securities sold under such plan, the amount of partial payments 
in the hands of such dealer, the amount of interim receipts or interim 
certificates outstanding, and any other information concerning the 
plan and its operation which may be necessary to assure compliance 
with the purposes and provisions of the act. 

The Commission’s control over dealers and agents has been con- 
siderably broadened. A dealer must establish not only his trust- 
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worthiness but his competency to engage in the securities business.4 
If he desires to have an agent licensed, he must establish the agent's 
trustworthiness and also must certify to the Commission that he 
believes him to be competent and must indicate the extent and char- 
acter of the investigation he has made in reaching that determina- 
tion.25 The Commission is given authority to examine the books and 
records of dealers for the purpose of determining whether any 
cause exists for suspension of the dealer’s license.2® In addition tc 
direct control by the Commission, the law provides that in the event 
that any securities are being sold fraudulently, the Commission may 
apply to a court of competent jurisdiction for an injunction against 
the person offering such securities or making such sales. Thus the 
law incorporates the outstanding features of the so-called fraud laws, 
not as a substitute for regulation but as an aid to regulation.?7 

In the preparation of the new law a considerable amount of 
thought was devoted to the question of what control should be lodged 
with the Commission with reference to reorganizations affecting out- 
standing securities. As the law stood before and as it stands now, 
there was and is no exemption with respect to those reorganizations 
where holders of securities were required to pay any consideration 
other than securities then held by them. In all cases where there is 
any consideration in addition to the surrender of the outstanding 
securities, the new securities must be registered and are subject to all 
the provisions of the law relating to registration. However, the 
majority of reorganizations fall within the class which the law terms 
“exempt transactions.” Included in these “exempt transactions” are 
the issue of securities by a company to its security holders in ex- 
change for securities held by them, and the issue of securities by 2 
company taking over substantially all of the assets and continuing 
the business of a predecessor company to the security holders of such 
predecessor company, if in either such case, such security holders do 
not make, and are not obligated to make any payment other than the 
surrender of the securities held by them.28 As the law stood here- 
tofore, the Commission had no knowledge of such reorganizations un- 
til a complaint was filed with it. Neither the issuer nor any dealer 
soliciting the exchange of securities in connection therewith, had 
any obligation to notify the Commission, that any reorganization 
was contemplated or in process. In the event of a complaint the 
Commission could make an investigation and in the event that it 
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found fraud, misrepresentation, or an unlawful or inequitable plan 
of business, could issue an order prohibiting further solicitation of 
exchanges. Under this provision only a very small proportion of the 
reorganizations which were effected involving security holders in 
this state came to the attention of the Commission, and the Commis- 
sion because of its lack of knowledge had little opportunity for inves- 
tigation until the damage, if any, was done. Now the law provides 
that every issuer, and every licensed dealer having any financial in- 
terest, direct or indirect, in any such reorganization, or receiving 
compensation, directly or indirectly, by reason thereof, who so- 
licits the exchange of such securities or the deposit of any securities 
under any protective agreement in connection with such exchange 
must, not later than the date of such solicitation, furnish to the Com- 
mission, or have furnished to the Commission in its behalf in writing, 
detailed information concerning such solicitation, deposit, exchange, 
or reorganization. Thus the Commission is assured of notice and 
information concerning the proposed reorganization and, probably 
most important, also has information as to just who is soliciting de- 
posits or exchange of securities. If insufficient information is filed, 
or if it appears from the information filed that the new securities or 
the methods of their issue, exchange, or sale, or the deposit of the 
outstanding securities, may be unfair, inequitable or fraudulent, 
the Commission may suspend the right to exchange, issue, or se!l 
such securities and may prohibit solicitation of deposits. Within 
sixty days after such order any interested party may apply in writing 
to the Commission for an order revoking the suspension of the right 
of solicitation. Thereupon the Commission may make its investi- 
gation and if it finds unfairness, inequity or fraud, will prohibit 
further activities in that connection. Otherwise, it must revoke the 
suspension entered in the first instance. 

While these provisions relating to reorganizations do not mean 
that in every instance the Commission will have a great mass of 
information relating to every issue, it does mean that in every case 
the Commission will have notice that a particular issue is being re- 
organized and will have sufficient information to form an opinion 
with respect to the fairness or unfairness of the plan. It also means 
that the Commission has sufficient power to make a detailed investiga- 
tion in the event that it appears that there may be unfairness or in- 
equity, and has power to act upon specific complaints filed with it. 
In particular cases, it may be necessary to call a meeting of the se- 
curity holders affected by such reorganization. If that is the case, 
the Commission has authority to direct that a meeting be called at a 
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time and place approved by it and to prescribe a form of notice of 
such meeting. In such a case, every dealer who has given notice con- 
cerning such reorganization may be required to mail a copy of the 
notice of meeting to the last known address of each person to whom 
he has sold in this state the securities which are the subject of solici- 
tation. 

There have been many other changes in the form and methods 
of regulation of sales of securities in this state. However, it is be- 
lieved that the above discussion includes the subjects which are of 
particular interest and which have the most widespread effect. 

Any discussion of securities regulation at the present time would 
be incomplete without some consideration being given to the Federal 
Securities Act of 1933.2 As was stated at the outset, the enactment 
of that law has had the effect of focusing public attention upon this 
entire subject of “Blue Sky” laws. The Federal Act is drawn upon 
an entirely different theory than that underlying the law of this 
state. As has been pointed out, the law of this state sets up certain 
definite legislative standards which must be complied with, and in 
addition, delegates to the Commission very broad discretionary 
powers to determine what securities may be sold and who may en- 
gage in the business of selling said securities in this state. 

The Federal law is primarily a filing statute. It requires that cer- 
tain information shall be filed with the Federal Trade Commission 
at Washington, and that certain portions of that information shall 
be published in a prospectus and a copy of said prospectus shall be de- 
livered to prospective investors. This prospectus may be very lengthy 
and contain information in, great detail. The provision for delivery 
of the prospectus to the prospective purchaser assures that a great 
amount of material information is made directly available to him 
for examination. However, from that point on the burden is on 
the purchaser to make his own examination and determination with 
respect to the nature of the business of the issuer, the character 
of the financing, and the fairness and equity of the plan of busi- 
ness under which such securities are offered to him. Thus the in- 
vestor himself must assume the burden of making certain determin- 
ations, which burden under the law of this state is delegated to the 
Public Service Commission. For instance, the Commission in this 
state exercises considerable discretion in determining reasonable 
selling prices of securities, reasonable maximum commissions, the 
fairness of equity of the plan of business, and other like matters. 
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But the Federal Act prescribes no such general standards and del- 
egates very little discretion to the Trade Commission. That body's 
principal duties appear to be to issue stop orders if fraud is apparent, 
to determine that the required information is filed and printed in the 
prospectus, and to construe trade terms as used in the Act. Beyond 
that its duties appear to be very limited. The result is that the duties 
delegated to the Public Service Commission of this state with re- 
spect to the application of general standards and with respect to the 
exercise of discretion are under the Federal Act left almost entirely 
to the purchaser, and that as to those matters, after the required in- 
formation is submitted the rule of caveat emptor applies. 

There are many practices in the issue and sale of securities, which 
are not fraudulent, but which this state considers so unfair that it 
will not permit them in connection with the sale of securities in 
Wisconsin. For example, it is not fraud to pay a commission of 50% 
for selling securities. It is not fraud to organize a company with 
common stock of no par value for which the promoters pay very 
little, and $1,000,000 of preferred stock to be sold to the public, so 
that the public takes the loss in a losing venture, and the promoters 
reap the major part of the profits if it is successful. It is not fraud 
to issue stock for intangibles, without requiring that such stock 
be escrowed until the value of the intangibles is demonstrated. Be- 
cause these, and many other practices are not fraudulent, the Fed- 
eral law does not interfere with them. But, the state law does be- 
cause it authorizes the Commission to prohibit such practices, insofar 
as they are unfair or inequitable. Therefore it is possible to sell in 
interstate commerce in full compliance with the Federal Act the most 
speculative and wildcat securities, so long as the required information 
is filed at Washington and is published in the prospectus. There is 
no limitation upon the amount of salaries which may be paid to the 
officers of the issuer. It is possible to register a bond issue which re- 
presents a 100% loan. There are no restrictions of any kind with 
respect to the amount of commission which may be paid. In the 
November issue of Nations Business, attention is directed to one 
registration which shows that of the $1.20 charged for a particular 
stock, 75c went to the agent selling the stock, 25c to the officers of 
the issuer, and only 20c went into the business of the issuer. From 
this it may be concluded correctly that many securities have been 
registered under the Federal law and can be sold through the agencies 
of interstate commerce which could not be registered for sale in this 
state. 
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In the field of securities regulation the question has frequently 
been raised as to which is more important, the regulation of securities 
or the regulation of the person selling the same. The Wisconsin law 
proceeds upon the theory that these two phases of regulation are 
equally important, and thus attempts to deal with both by registering 
securities and by licensing dealers and agents. The laws of some 
states, such as Pennsylvania for instance, provide for licensing of 
dealers but do not provide for registration of securities. The Federal 
Act provides for registration of securities but makes no provision 
for licensing of dealers. It does in a measure control the activities 
of dealers through the requirements for submitting information to 
purchasers and the liabilities for failure to furnish such information. 
However, there is no licensing provision, and anyone who complies 
with the requirements of the act may engage in the sale of securities 
in interstate commerce regardless of his past business history. A per- 
son may have a criminal record based on convictions for dishonest 
financial dealing, or a record showing revocation of licenses under 
state securities laws, but, as I understand the Federal Act, such per- 
son is free from regulation if he sells securities in interstate com- 
merce, at least until he commits some act which constitutes a basis 
for injunctional restraint or criminal prosecution. 

From the foregoing, it will be understood that the Federal Act 
permits the sale of securities which could not be registered under 
our law, by persons who could not procure licenses as dealers or 
agents in this state. 

There have been many complaints from corporation officers and 
directors and from investment bankers alleging that the Federal Se- 
curities Law has had the effect, not of regulating the sale of se- 
curities, but of prohibiting the sale of securities because of the 
drastic civil liabilities embodied in the law. It is true that an exami- 
nation of the list of securities which have been registered under the 
act indicates that they include principally speculative securities, such 
as mining stocks, brewery stocks, and securities of the so-called 
investment trusts, and it does appear that very few high grade se- 
curities have been registered. A tabulation has been made of the lists 
of registrations from the effective date of the Federal Act to No- 
vember 6, 1933, as those lists appear in the Financial Chronicle and 
the Chicago Journal of Commerce. The information relating to regis- 
tration contained in those sources, which is based on Federal Trade 
Commission releases, discloses that those registrations may be quite 
accurately classified as follows: 
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IEE ND og co cscekeackcaacseacas 101 
Oil & mining companies .................. 88 
Distilleries, breweries, liquor distributors, etc. 30 
DE ccituiecscckenadesskesnsaredas 39 
Financial (small loans, discount, real estate) .. 19 
Bondholders’ Protective Committees ........ 14 
Utilities-operating and holding companies .... 7 
EY. cis a vac Sensi cesncnsennsees 11 
RE bSiGsebstbeadnadeuvesecdsseututacel 309 


An examination of the issuers who have registered their se- 
curities unquestionably establishes the truth of the contention that 
very few high grade securities have been registered. 

However, there is no way of determining to what extent failure 
to register such securities is a result of the liabilities imposed by 
the Act, and to what extent it is due to other factors existent in the 
present financial and economic world, such as fear of inflation, the 
effect of N.R.A. on particular industries, and other matters which 
may interfere with marketing of securities. 

The proponents of the Act say that the investor is entitled to 
know the truth, the whole truth, and nothing but the truth, and that 
one who would sell securities without assuming responsibility for 
such disclosure should be subject to the liabilities imposed. The op- 
ponents of the Act claim that they are willing to assume a reasonable 
liability related to failure to disclose facts which cause damage, but 
that the law, because of the indefiniteness of its terms, of the broad 
field which it covers, and the liability for inadvertent and immaterial 
failure to disclose facts unrelated to the investor’s damage exposes 
them to liability for matters concerning which no man should reason- 
ably be held liable. It may be said that there are a fairly large number 
of representative investment bankers who are not particularly fearful 
of the actual liability which may result under the act. However, they 
are fearful of the damage which may result to them from the neces- 
sity of establishing that they have not violated the provisions of the 
Act. In other words, a successful lawsuit in many cases is almost as 
expensive as an unsuccessful lawsuit and an investment dealer who 
sells an issue on a relatively small commission may find that profit 
wiped out in a lawsuit even though he establishes that he has not 
violated the Act. Fear of such situations can probably be eliminated 
in a large measure by legislative clarification of certain of the lang- 
uage embraced in the Act which will undoubtedly be clarified further 
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by judicial interpretation. It seems reasonably probable that pro- 
posals for making more definite the provisions of the Act, par- 
ticularly as they relate to civil liability, will be submitted to the regu- 
lar session of Congress. What the fate of such proposals will be, 
no one can foretell at this time. 

A question arises as to what are the proper fields for Federal and 
state “Blue Sky” regulation, respectively. When Federal Blue Sky 
regulation was first proposed some years ago and the so-called Deni- 
son Bill was introduced in Congress, it was considered that Federal 
regulation should be supplementary to state regulation for the pur- 
pose of supplying control where the state had none, that is, in cases 
where securities were offered through the agencies of interstate 
commerce such as the mails, or by telephone, and telegraph from a 
point in one state to a point in another, and that so far as the sale of 
securities within a particular state is concerned that the state should 
have exclusive control. The present Federal Act goes much beyond 
this premise and is so inclusive in its terms that it appears that the 
state acts are rather supplementary to the Federal Act. 

It is true that the Federal act supplements state regulation to the 
extent that it is possible to enjoin fraudulent practices in the sale of 
securities by telephone or telegraph in interstate commerce. On the 
other hand, by regulation of the sale of securities through the 
mails, the Federal government in a measure regulates the sale of 
securities in intrastate commerce even in cases where no fraud exists 
and the postal fraud laws are not applicable. 

Probably securities laws will always exist in an evolutionary 
stage, subject to changes demanded by varying economic conditions 
and creation of new styles in financing. For that reason, it would 
be unwise and unfair to condemn the present form and extent of 
Federal regulation as in any sense an encroachment on state’s rights. 
It would be strange if experience in regulation did not result in im- 
provement in the law. It may fairly be assumed that the development 
of a satisfactory coordination of state and federal regulation will 
result from a fair trial of both. Any criticism of either the state or 
the federal law should be constructive in nature, and should be de- 
signed to assist in accomplishing the common purpose of both. We 
may be certain of only two things—first, that state and federal regu- 
lation of the sale of securities are both here to stay, and second, 
that 100% protection of investors will always remain an unattainable 
ideal. 
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ConTemMpt—DIsTINCTIONS IN ADJUDICATED Wisconsin Cases BETWEEN CrvIL 
anp CrrmInAL ConTeMpPts.*—In the first Wisconsin case dealing with civil and 
criminal contempts,! the court declared that “...there is a very clear distinction 
between those proceedings for contempt which are merely in the nature of civil 
remedies, for the benefit of the party injured, and those aimed at conduct which 
tends directly to interrupt the proceedings and impair the authority of the court.” 
This “very clear distinction,’ which this early case intimated was so obvious 
that it scarcely merited comment or explanation, is far from being familiar to the 
bar of this state, and it was later considered difficult enough to require rather 
prolonged discussion in several cases in the reports. It is the purpose of this com- 
ment to attempt to determine the situation in Wisconsin in regard to this 
problem by a review of the adjudicated cases dealing with the distinction between 
civil and criminal contempt of court. 

The question of whether a certain contempt of court is a civil contempt, 
prejudicing the rights of a party to the action and requiring that he be protected 
or indemnified, or a criminal contempt, hampering the administration of justice, 
and requiring punishment in order that the dignity and authority of the court may 
be upheld, is far from being a purely academic one. Procedure, the rights of parties, 
and even the results of contempt cases may depend on whether certain contempts 
are construed as civil or criminal. It was formerly most important in determining 
whether there might be an appeal from an adjudication finding one in contempt of 
court. State ex rel. Chappell v. Giles,2 an early case, declared that all contempts, 
particularly criminal ones, were not appealable. But the general ruling of the cases 
was that civil contempts were appealable, and criminal contempts were not, be- 
cause there was no appeal to the supreme court from a criminal case.3 Of course, 
even if the contempt was a criminal one, it might reach the supreme court by a 
writ of error.4 Since the passage of section 358.13 of the statutes in 1927, appeals 
from criminal contempts have been permitted.5 When a money penalty is im- 
posed on the defendant in the adjudication of contempt the money must be paid 
into the school fund, under article ten, section two of the Wisconsin constitution.® 
But if the proceeding is for a civil contempt, the money is usually given as an 
indemnity to the injured party, although one case states that a monetary pay- 
ment may be required of a contemnor as a penalty for his misconduct in a pro- 
ceeding for civil contempt, and if the party whose rights have been impeded or 
prejudiced has suffered no pecuniary loss, it may be turned over to the school 
fund.? It has been definitely stated that the governor of the state has no power 





* This is the first of a series of comments which will deal with the state of the law 
of contempt as shown by the adjudicated cases in Wisconsin. The study will be completely 
confined to the law of this state. The writer has attempted to review and compare the statutes 
on the subject in a previous comment in (1933) 8 Wis. L. Rev. 334. For most valuable sug- 
gestions and assistance in compiling this “ome the writer is indebted to Mr. William H. 
Spohn, attorney-at-law, Madison, Wisconsi 

1 State ex rel. Chappell v. Giles, 10 Wis. 101 (1859). 


2 Supra. 
* Vilter Mfg. Co. v. Humphrey, 132 Wis. 587, 112 N. W. 462 , ee); +. re Murphey, 
Wis. 286 (1876); The ‘foun of Williamstown v. Darge, 71 Wis. , 38 W. 187 (1388); 


State ex rel Oshkosh Trunk Co. v Goerlitz, 172 Wis. 581, 179 N. ie "812 1920); State ex rel 
Jackson v. Reid, 174 Wis. 536, 183 N. W. 992 (1921). 

*State ex rel Rodd v. Verage, 177 Wis. 295, 187 N. W. 830 (1922). 

5 State v. Meese, 200 Wis. 454, 225 N. W. 746 (1930). 


*In re Mate. supra note 3. The pertinent of Wis. const., art. X, sec. 2, reads as 
follows: ‘‘...the clear proceeds of all fines collected in the several counties for any breach of 
the penal laws .. . shall be se asa — fund to be called the school fund.’ 


* Emerson v. Huss, 127 ‘We. 215, 106 N. W. 518 (1906). 
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to pardon one committed for a civil contempt, but the case so holding left open 
the question of whether such pardoning power could be exercised in the case of 
criminal contempt, with dicta to the effect that probably the pardoning power 
could not be so used.8 A court will not punish for a criminal contempt unless the 
alleged contemnor is found to be guilty beyond a reasonable doubt.9 There is a 
presumption of innocence in criminal contempt, and the defendant cannot be 
compelled to testify against himself. The law in this state is not so well settled 
as to whether or not the foregoing rights obtain in a civil contempt. Im- 
prisonment, when imposed for a criminal contempt, is for a definite period. A civil 
contempt proceeding is at all times under the control of the court, and the court 
will often release an imprisoned contemnor when, in its judgment, the exigency 
requiring the imprisonment no longer exists.11 

Although Wisconsin gives one accused of a criminal contempt the rights of ‘ 
a defendant in a criminal case, it has been definitely held that neither a conviction 
of a criminal nor a civil contempt is a conviction of a criminal offense. This 
very plainly appears from the provisions of section 256.07 of the statutes, which 
expressly provides that persons punished for contempt even criminally shall still 
be liable to indictment or information for the same offense.12 Thus it has been 
held that a previous conviction for contempt, either civil or criminal, cannot be 





‘ Pr ote ex rel. Rodd v. Verage, supra note 4. This case is annotated in (1922) 1 Wis. L. 
ev. a 

The argument of Justice Owen, in support of his dicta in this case to the effect that 
the governor has no power to pardon one committed for a criminal contempt, is largely based 
on the doctrine of the separation of powers. He declares that if the governor may thus set 
aside a contempt punishment ordered by a court, he seriously impairs the power of the court 
over contempts, and wanders into the field preserved for the judiciary by the state constitution, 
which delegates the judicial power to the judiciary. The doctrine of separation of powers 
was first laid down by Montesquieu, in his treatise, The Spirit of Laws, in 1748, and has re- 
ceived general recognition in the constitutions and courts of the various jurisdictions in this 
country. But Madison, in the Federalist (Number XLVII), said that what was intended was 
that the whole power of One department should not be exercised by a branch which exercised 
the whole power of another department. It is submitted that allowing the governor to pardon 
for criminal contempt is far from violative of that principle. 

When a court is insulted by a criminal contempt, it is an insult to the people of the 
state, as the court is no more than an instrumentality of the people to dispense justice. Thea 
it would seem that it is within the power of the people to forgive this insult. The power of 
the people to forgive offenses against them is embodied in the pardoning power, which is dele- 
_ by the pecmte to the governor of the state by Wis. const. art. V, sec. 6. It would there- 
ore appear that the governor has ample authority to pardon one committed for a criminal 
contempt. 

See the cases cited by Justice Owen on pp. 320 and 321 of the Rodd case for citations 
of authorities in various states, both — and denying the power of the governor to 
— criminal contemnors. The United States Supreme Court has upheld the power of the 
resident to pardon one committed for a criminal contempt of a United States District Court. 
Ex parte Grossman, 267 U. S. 87, 45 Sup. Ct. 232 (1925). In England, the King has, in 
the exercise of his royal prerogative, always exercised the power to pardon those committed for 
criminal contempts. See Fox, THe History or Contempt or Court (1927), 203 e# seg. for a 
discussion of this subject. 

* State v. Meese, supra note 5; State ex rel. Rodd v. Verage, supra note 4, 

1° State ex rel Rodd v. Verage, supra note 4. 

1 Supra. 

22 The material part of the statute reads as follows: ‘Persons punished for a contempt 
under the preceding provisions shall, notwithstanding, be liable to indictment or information for 
such offense; but the court before which a conviction shall be had on such indictment or in- 
formation, shall, in forming its sentence, take into consideration the punishment before in- 
flicted.”” The constitutionality of this statute has never been tested, and there has been no 
case before the supreme court where one imprisoned for a contempt has also had an indictment 
brought against him under this statute. It is submitted that it is difficult to reconcile this 
statute with Wis. const., art. I sec. 8, which says, “...mo person for the same offense shall be 
ut twice in jeopardy of punishment.’’ Suppose a case where the defendant throws an ink 

ttle at a judge while holding court. The defendant is undoubtedly guilty of a criminal con- 
tempt. The judge will fine or imprison him on the theory that the state has been injured 
through the insult to the court. The defendant is undoubtedly guilty of assault and battery as 
well. Under the above quoted statute a criminal action can be brought against him as soon as 
he leaves the jail after serving his contempt sentence, if the court has chosen imprisonment as a 
——- for the contempt. The theory back of the criminal punishment is that the state 
_ injured. Thus the state, by difierent forms of procedure, is twice punishing a man for 

same act. 














168 WISCONSIN LAW REVIEW 


placed in evidence in order to affect the creditability of a witness under the 
Wisconsin statute!3 permitting the introduction of evidence of a previous convic- 
tion of a criminal offense for such a purpose.!4 

There seems to be no need for a drawing of a distinction between civil and 
criminal contempt when the question is one regarding the right of the court to 
punish the contemnor summarily, for summary punishment may be administered 
by the court for any contempt committed in its “immediate view and presence.’’15 

It is obvious that the dignity of the court may be injured and its authority 
defied in the course of a civil suit as well as in a criminal proceeding, and so it 
has been held by the Wisconsin court.16 It would seem, therefore, that chapter 
295 of the statutes, entitled “Contempts in Civil Actions,” would by no means be 
confined merely to civil contempts, especially in view of the punitive wording 
of some of the sections of this statute! But the Wisconsin court has definitely and 
consistently stated that the chapter relates to civil contempts alone, and such a 
view is therefore well established in the law of this state.17 In the most recent case 
dealing with this subject, the court has said that if it is apparent from the relief 
sought that the proceeding is for a criminal contempt, it may be treated as such, 
even though the contempt proceedings were brought under chapter 295 of the 
statutes. Thus it is apparent that the party bringing the contempt charge cannot 
make it civil contempt by the simple device of bringing it in accordance with the 
provisions of the chapter of the statutes devoted to civil contempts alone.18 

Where one wilfully disobeys an order of the court, at the same time injuring 
a party to the action, it is apparent that we have both a criminal and a civil 
contempt in the same act. That this is true has been recognized by the cases.19 
The question which immediately comes to mind is whether the alleged contemnor 
may, in such a situation, have proceedings for both civil and criminal contempt 
brought against him for the same act, and be forced to bear the consequences of 
both if he is found to have acted contumaciously. It is definitely settled in this 
state that he cannot be charged with both in the same proceeding.2° In re 
Pierce? and State ex rel. Meggett v. O’Neill?2 specifically leave open the question 
of whether civil and criminal contempt can be brought for the same act, but in 
different proceedings. Language in State ex rel. Rodd v. Verage may be interpreted 
to say that such a thing can be done.?3 





3 Wis. Stat. (1931) §325.19. 

ys Farrell v. Phillips, 140 Wis. 611, 123 N. W. 117 (1909). 

%3In re Rosenberg, 90 Wis. 581, 63 N. W. 1065 (1895). See also Wis. Stat. (1931) 
$256.04 and Wis. Stat. (1931) §295. 02. 
% State ex rel Oshkosh Trunk Co. v. Goerlitz, supra note 3. 

7 State ex rel. Mann v. Borphy, 38 Wis. 413 (1875); In re Rosenberg oyre note 15: 
Vilter Mfg. Co. v. Humphrey, supra note 3; Langen v. Borkowski, 188 Wis. 277, 206 N. W. 
181 (1925). In upholding this vrew that Stat. (1931) c. 295 relates only to civil con- 
tempts, In re Pierce, 44 Wis. 411 (1878), went so far as to wee that the word “fine” in Wis. 
Stat. (1931) §295. 15 means By a 4 and nothing more. This hol was later repudiated in 
Emerson v. Huss, supra note 7, where it is said that a fine under section may be im- 
paral to sommes cle pully, and poll tate Ge cohol tend See discussion of this case 
in the body of this comment. 

%8 Wetzler v. Glassner, 185 Wis. 593, 201 N. W. 740 (1925). 

In re Rosenberg, supra note 15; Vilter Mfg. Co. v. Homie’ supra note 3 
- am Pierce, supra note 17; State ex rel. Meggett v. O'Neill, 104 Wis. 227, 80 N. W. 
4 . 

Supra note 17. 

3 Supra note 20. 

%3 State ex rel. Rodd v. Verage, su note 4, on p. 314, after declaring the contempt in 
the case to be a civil one, says, “At point it ty be conceded that such a ——* is 
subject for punitive unishment, and secs. 2565 to 2569, inclusive, of the Statutes authorize the 
court to inflict crim: punishment for such a violation.” Quaere Does ths mean that the 
violation is also subject ee punitive punishment or otherwise subject to such punishment? 

If the contemnor were thus imprisoned for both a civil and a — contempt arising 


out of the same act, we confront the question of whether this i double jeopardy, and so 
unconstitutional. In = = estion, it must be kept in mind that in such a cir- 
cumstance but one of the penalies would be inflicted for injury to the people of the state. 
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Our supreme court has held that criminal contempts should be prosecuted by 
the state in its name, while civil contempts should be entitled in the action out of 
which they arose. This proposition is clearly set down in Vilter Mfg. Co. v. 
Humphrey.24 That case says that there are doubtless some acts which are civil 
as well as criminal contempts, and that in such case the form in which the pro- 
ceeding is brought will necessarily determine its character. If the proceeding 
is brought and prosecuted in the name of the state it should be held to be a 
criminal proceeding, while if it be entitled in the civil action in which the alleged 
violated order was made and charges injury to the rights or remedies of the op- 
posing party by reason of the violation, it is plainly a civil proceeding, says the 
court, speaking through Justice Winslow. In State ex rel. Rodd v. Verage?® it is 
shown that the above stated rule of the Vilter case is a directory rather than a 
mandatory one, for it says that although proceedings in contempt should be 
clearly entitled as to whether they are civil or criminal, and criminal contempt 
proceedings should be carried on in the name of the state against the defendant, in 
the case at bar the alleged contemnor was before the circuit court in response to 
a petition not showing whether he was being charged with criminal or civil con- 
tempt, and therefore the lower court had the power to determine whether the pro- 
ceedings were criminal or civil in nature, taking into consideration the circum- 
stances of the case. Wetzler v. Glassner?® upholds a finding of the circuit court 
that a case brought in the name of the parties litigant was nevertheless a criminal 
contempt, because of the character of the relief sought. 

Throughout the adjudicated cases, the Wisconsin court has consistently based 
its authority over all contempts on the doctrine of an inherent power in the 
court to deal with the subject.27 But in McEvoy v. Gallagher,2® Chief Justice 
Cassoday, in referring to the contempt case then before the court, said, “Nor 
was it a case calling for the exercise of the inherent power of the court to punish 
as and for a criminal contempt....The proceedings were to enforce the civil 
remedy of the plaintiff, and to protect his rights in the action. But no finding or 
adjudication in his favor was made as required by the statute, and hence the order 
was made without authority.” (Italics mine). If the foregoing language meant 
that the court in this case professed to have inherent power over criminal con- 
tempts alone, it is certainly out of line on this point with the rest of the decisions 
in Wisconsin. ‘ 

It would be impossible to determine whether any specific contumacious act is 
a civil or a criminal contempt from the Wisconsin decisions on this matter.2® 





™ Supra note 3. 

2% Supra note 4. 

% Supra note 18. 

37 The doctrine of inherent power over contempt as enunciated by the Wisconsin court will 
be fully discussed in a later comment of this series dealing with judicial and legislative control 
of the law of contempt in this state. 

% 107 Wis. 331, 83 N. W. 633 (1900). 

2% That our court has not attempted to classify certain acts as civil contempts and others 
as criminal contempts is Cry apparent from a review of the decisions. For example, the fol- 
lowing acts have been held to be civil contempts: refusal to answer questions in supplementary 
proceedings, The Ballston Spa Bank v. The ine Bank of Milwaukee, 18 Wis. 490 (1864) 
(referred to as a civil contempt in In re Murphey, supra note 3); sheriff not levying on property 
of judgment debtor, State ex rel. Mann v. Borphy, supra noe 17; judgment debtor failing to de- 
liver pi y to a receiver according to an order made in proceedings supplementary to execution, 
In re Milburn, 59 Wis. 24, 17 N. W. 965 (1883); prevarication by a witness and refusal to pro- 
duce papers and books of a firm; refusal to make a truthful discovery under oath, In re Rosenberg, 
supra note 15 (referred to as a civil contempt in Warren v. Rosenberg, 94 Wis. 523, 69 N. W. 339 
(1896) ); disobedience of injunction forbidding collecting rents during mortgage foreclosure, State 
ex rel, Meggett v. O'Neil, supra note 20; violation of labor injunction, Vilter Mfg. Co. v. Hum- 
phrey, ae note 3; fleeing from the state with trust property, State ex rel. Hat gh v. Boyn- 
ton, 140 Wis. 89, 121 N. W. 887 (1909); refusal to answer questions in court, State ex rel. Jack- 
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It is not the nature of the act itself, but rather the manner in which it was com- 
mitted, its resultant injury to parties to the action or to the dignity and authority 
of the court, the nature of the relief sought, and the manner in which the act was 
brought to the attention of the court which have been the factors determining 
the character of the contempt.) A brief chronological review of the more im- 
portant cases drawing a distinction between civil and criminal contempt may 
be of assistance. State ex rel. Meggett v. O’Neill,3° decided in 1899, draws the 
distinction this way: “The two are distinguished, as are actions, by the character 
of the rights to be vindicated and the remedy sought. A civil proceeding is one 
the purpose of which is to redress private grievances and to enforce or protect 
private rights; while a criminal proceeding is to punish an affront to public rights, 
namely, the authority and dignity of the court. The order or judgment sought 
and pronounced is a most cogent consideration in identifying the one or the 
other.” Emmerson v. Huss,31 in 1906, ruled as follows: There is a marked dis- 
tinction in the remedies afforded and the procedure to be followed between crimi- 
nal contempts, which fall under section 256.03 to section 256.07, inclusive, of the 
statutes, and civil contempts under chapter 295 of the statutes.32 The former have 
all the characteristics and incidents of a criminal prosecution in the name of the 
state, while the latter have those of a civil proceeding. No misconduct is punishable 
under the provisions of chapter 295 unless it appears that the rights or remedies 
of a party in an action or proceeding depending or triable in the court may 
thereby be impeded, defeated, impaired, or prejudiced. However, the statutes in 
this chapter seek to do more than merely to indemnify parties to the action for 
their actual loss or injury and to compel the performance of duties by the contem- 
nor. They also operate to enforce the decrees of the court. In case an act comes 
within these statutes as shown above, and yet no actual loss or injury is produced 
by the misconduct, nevertheless a penalty must be inflicted for the contumacious 
conduct which results in defeating, impeding, or prejudicing the rights or remedies 
of any party through disobedience of the court’s commands. Thus, the then Asso- 
ciate Justice Siebecker explains why a chapter of the statutes which relates only to 
civil contempts contains punitive provisions. If the penalty is in the form of a 
fine in such a case, it would be manifestly unjust to pay it over to a party who 
has suffered no actual loss or injury, and so it can properly be turned over to 
the school fund. In the words of Justice Siebecker, there is “no force in the 
claim that this will result in a blending of proceedings to punish contempts in civil 
actions with those authorized for the punishment of contempts criminally. The 
two classes of proceedings seek to reach entirely different objects and are subject 
to wholly different procedures; the one having all the characteristics and incidents 
of a civil proceeding, while the other has those of a criminal prosecution in the 





son v. Reid, supra note 3; violation of labor injunction, State ex rel. Rodd v. Verage, supra note 
4; diverting ‘the course of a stream, contrary to an injunction, McEvoy v. Gallagher, supra note 28; 
while the following acts have been held to be criminal contempts: sheriff not executing writ of 
assistance, State ex rel. Chappell v. Giles, supra note 1; violation of an injunction against com- 
mitting waste, Haight v. Lucia, 36 Wis. 355 (1874); attorney violating an injunction restrain- 
ing him from getting a certain court order, In re Murphey, supra note 3; mother abducting child 
awarded to father by divorce decree, In re Pierce, supra note 17; violation of an injunction 
restraining defendant from cantnn a bridge, The Town of Williamstown v. Darge, supra note 3; 
violation of a labor injunction, State ex rel. Oshkosh Trunk Co. v. Goerlitz, supra note 3; 
perjury, State v. Meese, supra note 5; plaintiff discussing case with juryman, Wetzler v. Glass- 
ner, supra note 18. 

% Supra note 20. 

"Supra note 7. 
os ow statutes are reviewed and discussed in a previous comment in (1933) 8 Wis L. 

v. > 
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name of the state.” In case there has been an actual loss or injury, no fine or im- 
prisonment can be imposed, but the court must order indemnity to be paid to the 
party injured, plus costs and disbursements. In addition to this, the court may 
in proper cases impose penalties provided by the statutes to coerce performance 
of acts and duties still within the power of the defendant to perform. As the 
lower court in this case made no adjudication as to whether the misconduct was 
calculated to or did defeat, impede, or prejudice the rights or remedies of any of 
the parties, and as there was no showing whether there was actual loss or in- 
jury produced by the misconduct, there was a fatal omission, and the orders 
made by the lower court were declared vacated. 

State ex rel Rodd v. Verage* is probably the most generally known case on 
the distinction between criminal and civil contempt, as it is the most recent case 
giving a thorough discussion to the subject. In this case it did not clearly appear 
from the petition whether the proceedings instituted against the contemnor were 
civil or criminal in nature. It was vigorously contended by counsel that there 
could be no remedial element in punishment induced by a past act, and there- 
fore such punishment must be for a criminal contempt. Justice Owen, speaking 
for the court, declared that, on the contrary, where a lower court in order to pro- 
tect private rights issues its order restraining the commission of certain acts, and 
it subsequently is made to appear to the court that one has committed the acts 
prohibited under circumstances which indicate a purpose on his part to disregard 
the order of the court and to continue in the performance of such acts, and that 
such conduct will injuriously affect the rights of a party to the action, the court 
may, as a remedial measure civil in character, and to prevent further injury to 
the suitor, imprison the contemnor. The Justice also stated that, “It uncontrovert- 
ibly appears from the proceedings that the trial court construed them as civil in 
character. This not only appears from his express declaration to that effect, but it 
appears from his finding that the misconduct of Christ [the contemnor] was cal- 
culated to and actually did defeat, impede, and prejudice the rights and remedies 
of the plaintiff in the action, and that his action did ‘defeat, impede, and inter- 
fere with justice.’ This is the dominant circumstance which gave the offense com- 
mitted by Christ its civil character.” This case thus emphasizes an important 
element as one of the considerations to be used by a court in determining whether 
acts are civil or criminal contempts, which is the intent of the contemnor; whether 
his past act shows an intent on his part to continue to act contumaciously in the 
future, as well as whether his act was calculated to and did impede the rights and 
remedies of a party to the action. Criticism may arise that this standard is far too 
subjective for practica! application, but it is submitted that it is no more so than 
is the element of intent in the criminal law, where it has always been used ex- 
tensively. Another indication in the Rodd case that the trial court construed the 
proceedings to be civil in character is, according to Justice Owen, the fact that he 
imprisoned the contemnor for a period of four months, whereas punishment for 
criminal contempts by imprisonment is limited to thirty days by the statutes.34 
The case says that, granting that there was an uncertainty as to whether the pro- 
ceedings were civil or criminal in nature, the trial court had the sole power of 
determining that question. The construction adopted by the trial court was bind- 
ing on the whole world except the appellate court, which might reverse it, with 





% Supra note 4. 
* Wis. Stat. (1931) §256.06. 
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the contemnor being the only person possessing a sufficient interest to secure a re- 
view of that determination. 

In a very brief reference to our subject in Wetsler v. Glassner,®5 the most re- 
cent case dealing with the distinction here under survey, the court says, “The real 
character of the proceeding is to be determined by the relief sought.” As there is 
no discussion of the problem in this case, and as the Rodd case is cited with ap- 
proval, it may be assumed that this standard of determining the character of the 
contempt by the kind of relief sought is an addition to the standards laid down by 
our court, rather than an overruling of any of them. 

This concludes our discussion of one group of Wisconsin contempt cases; those 
dealing with the distinction between civil and criminal contempt. The object 
of this entire study is to determine whether or not there is room for reform or 
improvement in our law of contempt. With that purpose in view, other comments 
will deal with different phases of the problem as shown by the adjudicated cases. 
Whether changes in the law of contempt must come from the legislative or the 
judicial branch of our state government will be considered in the next comment of 
this series. 

Tuomas S. Stone. 


CrrmamnaL Law—Power or APPELLATE Court To Mopiry SENTENCES ON 
ApPpEAL.—The application of the conformity theory of punishment, which calls for 
its correspondence to the personality of the criminal, has long been the aim of 
sociologists and psychiatrists. However, there have always been obstacles, such 
as the inadequacy of facilities for observation, together with historical precedents, 
which have prevented the complete inauguration of this Utopian system of treat- 
ment which has been the utimate objective of the psychiatric-criminologist. Al- 
though the emphasis in traditional criminal jurisprudence has been on the crime 
rather than on the treatment of the criminal, yet there are many desirable features 
in the administration of justice from that point of view which have been adopted 
in only a comparatively few jurisdictions. 

There is an imminent need for an uniform system of agencies promulgated 
for the precise purpose of testing the propriety of criminal sentences, in an attempt 
to so regulate them that they will, as nearly as possible, be co-extensive with the 
degree of guilt, using that term as synonymous with the degree of reprobation called 
for in the punishment of crimes. A medium of regulation of this sort would be a 
change germane to the modification of the law in force in many jurisdictions which 
grants to the trial court the power, not subject to change, within the limits of the 
indeterminate sentence, to impose sentence in accordance with its views of the 
merited punishment. These views in the trial courts are often distorted by ex- 
traneous circumstances and bring about a disparity among sentences for the same 
crime which can not be justified. If the discrepancies were based upon differences 
in the personalities of the criminals, or if they were based upon different degrees 
of guilt involved they could very well be justified, but they are not so predicated, 
and, in fact, are merely the result of varying attitudes which judges and juries 
adopt toward certain crimes and certain criminals, often reflecting local prejudices. 
Despite the fact that no justification for the discrepancies can be found, they re- 
main in the annals of our criminal law and offend the sense or concept of justice 
as equality. For the most part there are no official bodies to take cognizance of 
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possible disproportionate sentences and the sentenced one has no corrective remedy 
available. 

In order to take care of this deficiency in the American criminal procedure 
which has been brought about by a narrow historical view as to criminal appeals, 
many projects have been suggested and some have been carried into execution. It 
has been urged that committees of reviewing judges attempt to determine the 
propriety of sentences and make them, in their final forms, proportionate to the 
degree of guilt involved in the crimes. The most progressive step has been taken 
by state legislatures, through the medium of statutes, whereby the appellate courts 
of the states are given the power to modify and correct sentences to conform to 
the degree of guilt. However, these statutes have been passed only after a long, 
severe struggle against objections embodied in historical precedent. 

The staple method of American review of convictions has been, and is, a 
motion for a new trial in the trial court followed, if this is denied, by a review of 
the record in the appellate court. As a result our American appellate procedure in 
criminal cases is shaped by a conception of enforcing rules of the game rather than 
by one of reviewing the case as a whole. The limited power in the state and federal 
criminal appellate courts to review sentences has been due to an objection to allow- 
ing a disturbance of the trial court’s judgment as to the merited punishments, in 
which is embodied the idea that the trial court was in the most propitious position 
to competently mete out the suitable punishment. As a result, sentences were 
modified only when unauthorized by law, and any sentence within the prescribed 
stautory limits, and imposed with no errors of law committed below, was held 
valid, though it may actually have been grossly disproportionate to the degree of 
guilt involved, when measured by any general standard. An abuse of discretion in 
setting the sentence between the fixed statutory limits was held, for the most part, 
not to be an error of law reviewable on appeal. 

The English system since the Criminal Apeals Act, 1907, constitutes a procedure 
whereby the apellate criminal court is given full jurisdiction over questions of 
law and fact and authority to pass upon both the legality and the propriety of 
the sentence imposed.1 The substitution of a review of the case for a review 
of the record has been a reform of the first moment. 

In several early American decisions it seems the old Federal Circuit Courts had 
the power, under statutory authority, on appeals from the District Courts, to 
modify sentences wherever it deemed that course of conduct wise and necessary, and 
not only where there was a palpable error of law present.2 Thus the court passed 
upon the propriety of sentences and was able to prevent miscarriages of justice 
through the abolition of disporportionate sentences. But no such statutory power 
has been given the present Federal Circuit Court of Appeals and as a result, they 
have refused to modify sentences, where the sentence was within the statutory 
limits, on the basis that an abuse of discretion is not an error of law which would 
justify a modification.3 The early practice of most state appellate courts was to 





~ PAP oe 4 23 (1907); 3 Currry’s Enc. Statutes (6th ed. 1912) 350-380; Note (1922) 

331-342 

220 Stat. 354 (1879) gave circuit courts the power to pronounce sentence; and Bates 
v. U.S., 10 Fed. 92, 96 (C.C.N.D. Ill. 1881), and U. S. v. Wynn, 11 Fed. 57 (C.C.E.D. ae 
1882) construed this to mean authority to reduce or increase where necessary to fit the degree of 
guilt, th no error of law present. 

® Wallace v. U. S., 243 Fed. 300 (C.C.A. mm, ree -—. den., 245 U. S. 650, 38 Sup. Ct. 
11 (1917); Freeman v. U. S., 243 Fed. 353 (C. C A. 9th, 1917), cert. den., 249 U. S. 600, 39 
Sup. Ct. 258 (1919); Peterson v. U. S., 246 Fed. 118 COA. 4th 1917), cert. den., 246 U. S. 
661, 38 Sup. Ct. 332 (1918); Salazar v. U.S., 236 Fed. $41 (C.C.A. Sth, 1916); Collins v. 
Morgan, 243 Fed. 499 (C.C.A. 8th, 1917). 
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reverse only where there was an error of law below, which resulted in an unauthor- 
ized sentence under the statutes. Out of the power to reverse developed a cor- 
relative appellate power in situation of legally unauthorized sentences, to modify 
sentences to conform to statutory requirements.* In order to effectuate an efficient 
system of criminal justice there were those state courts which took the initiative, 
and even in the absence of statutory power, modified sentences on appeal when 
the punishment was regarded as arbitrarily severe and out of proportion to the 
degree of guilt.5 These progressive courts modified the sentence and reduced the 
punishment despite the fact that no reversible error of law could be found in the 
action of the trial court, thus holding that a mere abuse of discretion was sufficient 
to warrant a modification of the sentence where the facts justified such. Thus 
abrogating an established rule of law these decisions nevertheless made an arbitrary 
imposition of an harsh sentence subject to review on other grounds than errors of 
procedure, and thereby prevented manifest miscarriages of justice by proportion- 
ing the sentence with the degree of guilt and the gravity of the crime. 

This commendable procedure gradually found expression in the statutes of 
various states. Some appellate courts were expressly given the power to modify 
and correct sentences where the court deemed the punishment unwarranted.® 
There are those statutes which grant the appellate court the power to modify 
“judgments” which have been construed in some instances to include the power to 
correct the sentence.? Wisconsin has no direct legislation permitting the supreme 
court to modify or correct a “sentence” either where there is an error of law or 
where there has been an abuse of discretion. The Wisconsin court does reverse or 
set aside the “judgment” on a writ of error where there has been an error of 
law committed which results in an unauthorized sentence under the statutes in 
regard to the offense.8 This power has not been found to extend to cases where 
there was no error of law but only an abuse of discretion resulting in a dispropor- 
tionate sentence.® The Wisconsin Supreme Court is given, under the Discretionary 
Reversal Statute, Wis. Stat. (1931) §251.09, the power to reverse the judgment or 


¢ Note (1922) 29 A.L.R. 313, 
5State v. Hayden, 45 Iowa n * (1876); Palmer v. State, 70 Neb. 136, 97 N. W. 
235 (1903); Traylor v. State, 80 Ark. 617, 96 S.W. 505 (1906); "State v. Neil, 13 Idaho 539, 
90 Pac. 860 (1907); Hall v. State, 7 Okla. Crim. Rep. 126, 122 Pac. 729 (1912); Fritz v. Siate 
oaaee Crim. Rep. 342, 128 Pac. 170 (1912); Davis v. State, 155 Ark. 245, 244 S.W. 
1932). 

*Fla., Iowa, Maine, Md., Mass., Neb., N.J., N.Y. and Ohio have statutes to this effect 
though not all are explicit as to whether the appellate court may reverse on a mere abuse of dis- 
cretion in the absence of technical legal error; see collection of statutes in AMERICAN LAW 
Institute Cope or CRIMINAL Procepure, Orrictat Drart (1931) commentary 1 §459, pp. 1300- 
1301. 

* Jbid., commentary II §459, 1301. 

* Fitzgerald v. State, 4 Wis. 395 (1855); Haney v. State, 5 Wis. 529 (1856); Benedict 

State, 12 Wis. 313 (1860); Peglow v. State, 12 Wis. 534 (1860); State ex rel. Welch v. 
Sioan, 65 Wis. 647, 27 N. W. 616 (1886); In Re Graham, 74 Wis. 450, 43 N. W. 148 (1889); 
McDonald v. State, 79 Wis. 651, 48 N. W. 863 (1891); Luitz v. State, 204 Wis. 78, 234 N. W 
382, 74 A.L.R. 1202 (1931). The court in these cases has not assumed the power to pronounce 

proper judgment and sentence where there was an unauthorized sentence imposed below, 
though by statute [Wis. Star. (1931) §251.17] the court has had the power to announce 
itself or to direct the pronouncement and entry of the proper “judgment.” In F Tenadiee v. State, 
supra, the court said: “ ... it is doubtful whether this court has the power to supply the 
deficiency,”” and so it remitted to the lower court for the pronouncement of the proper j 
and sentence on the conviction. 

®In two Wisconsin cases, Murphy v. State, 108 Wis. 111,, 83 N. W. 1112 (1900) and 
Smits v. State, 145 Wis. 601 130 N. W. 525 (1911), the question of abuse of discretion resulting in 
8 disproportionate sentence was raised by the plaintiffs in error on appeals from alleged errors 

committed in lower court. The supreme court, in both instances, held that there was not 
such an abuse of discretion which resulted in such Comins punishment as to offend the 
constitutional inhibition against cruel and unusual punishments. Wis. Consr., art. I, sec. 6. 
It is not clear from these cases as to what amount of disproportion in a sentence is necessary 
to constitute unusual punishment within the scope of the constitutional limitation, but it is 

t that this provision is too broad for practical usage in attempts to modify and correct 
onate sentences. 
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order appealed from if it appears from the record that the “real controversy has 
not been fully tried, or that it is probable that justice has for any reason mis- 
carried,” regardless of whether proper motions are made or not. Further the court 
may, wader this power to reverse, either direct entry of the proper judgment or 
remit the case for a new trial. This power has never been construed to per- 
mit the supreme court to modify or correct a sentence where merely an abuse 
of discretion has occurred. It is evident that the court has thought a “miscarriage 
of justice,” within the meaning of this statute, to be a clear and unauthorized 
finding resulting in an erroneous judgment and sentence below,!9 but it is doubtful 
whether the terms would ever be construed to mean an abuse of discretion result- 
ing in a disproportionate sentence.11 At any rate the Wisconsin Supreme Court 
has never modified and corrected a sentence on the sole basis that the sentence was 
excessive though authorized by law, and it is mere idle speculation to suppose 
that the court would modify a sentence on this score under the prevailing statutes 
in this state. It seems likely that there will be times, as there no doubt have been 
in the past, when the sentence wiil appear grossly disproportionate when the 
case is presented to the supreme court, either on an appeal from the sentence or 
otherwise, and it seems likely too, that justice could be expeditiously done if the 
power to correct and modify an excessive sentence, and the power to pronounce the 
proper sentence, were placed in that learned body of jurists. And the power should 
be extended to cases wherever the sentence is disproportionate to the degree 
of guilt, not only when there is a legal error present in the record. There would 
thus be a procedure rendering unnecessary the undue delay and expense involved in 
sending causes back for pronouncement of proper judgment, and for new trials, 
as well as a means and agency, so sorely needed in our state as well as in others,12 
of abolishing disproportionate sentences. Thus a review of the entire case would 
be substituted for a review of the record and the rights of the litigants could be 
more efficiently enforced in preference to the rules of the game. 

The objection that such a power in the appellate court would unjustifiably 
abrogate the time honored rule that the trial court is in a better position to review 
the evidence may be answered by showing that the supreme court would only 
exercise this power with extreme caution and meticulous deliberation,13 and only 
when it was clear from the whole case that the trial court had manifestly abused 
the privileged position afforded it by levying an unjust sentence not coextensive 
with the amount of guilt in the case.14 The further objection that a reduction of 





*Staie v. Hintz, 200 Wis. 636, 229 N. W. 54 (1930), and Jacobsen v. State, 205 Wis. 
304, 237 N. W. 142 (1931) sent causes back for new trials. 

“In Paladino v. State, 187 Wis. 605, 205 N. W. 320 (1925), the sup court 
and ordered a new trial on the basis that a miscarriage of justice had probably taken place, 
though there were no legal errors sufficient to work a reversal, and the court did not hold that 
there was not sufficient evidence to sustain the verdict. Quaere: was this a mere abuse of 
discretion which prompted the court in holding this a probable miscarriage of justice? Re- 
gardless, the court felt itself compelled to send the cause back for a new trial and ex- 
ercised no power itself to modify and correct the sentence. 

In Parsons v. Commonwealth, 138 Va. 764, 786, 121 S. E. 68 (1924), Note (1924) 9 
Va. L. Rev. (N.S.) 933, the court said, ‘The rapid increase in criminal business and the 
growing inability of the courts to dispatch it suggest the need for greater expedition. .. . If 
such a power were accorded this court it would not only tend to discourage appeals by “the 
guilty when based on mere errors of procedure but would also afford a simple and expeditious 
method of correcting sentences which are either too light or too severe, and thus avoid the delay, 
expense, and uncertainties of new trials.” 

18In Jones v. State, 10 Okla. Crim. Rep. 216, 137 Pac. 121. 125 (1931) it was said: “It 
is true that this covrt has the power to modify . .. and reduce a sentence, ... but this 
power cannot be arbitrarily used.” 

%# State v. Freeman, 27 Iowa 333, at 337 (1869) and State v. Olander, 193 Iowa 1379, 
186 N. W. 53 (1922) illustrate the necessity of a clear abuse of discretion before 
will modify. 
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a sentence which, though authorized by law, is deemed excessive amounts practically 
to commutation and therefore is an encroachment upon the executive pardoning 
power, has generally been held untenable.15 The power to modify a judgment 
and sentence and the executive power to pardon, parole, or commute are said to be 
wholly distinct in their nature, the former being imperative, as an award of 
justice, and the latter discretionary, as an act of grace.16 The objection that such 
statutory powers will induce an increase of appeals and delay process of criminal 
prosecutions is said to be unsubstantial, because the appellate courts probably 
reverse in many cases on mere technicalities in the absence of power to modify 
outrageous sentences.17 Even if the amount of work in the state supreme court 
would be increased through the presence of such a power, it would still be a 
desirable move, in that the end would justify the increase. 

The objection that there would be an increase of dilatory appeals if this 
power were placed in the Wisconsin Supreme Court could be adequately handled 
by an insertion of a correlative power allowing an increase as well as a de- 
crease of the sentence, whether the appeal was from the sentence or not. The 
presence of a power to increase as well as to decrease may be made, if handled 
sagaciously, to have a wholesome effect in discouraging frivolous appeals by 
affording a possibility that an appeal may prove a boomerang in regard to an 
appellant who persists, almost to the stage of impudence, with an appeal with no 
possible basis for a modification. The power to increase is afforded the English 
Criminal Appeals Court,18 and though it is exercised with the utmost deliberation 
and caution,!® yet it is deemed an advisable and cogent weapon. There is, besides, 
a fundamental reason for augmenting the modifying power with authority to in- 
crease as well as decrease, namely, that that power is sometimes as sorely needed 
as the power to decrease, because there will be occasions, not occuring often, but 
conceivable nevertheless, when the trial court is unjustifiably too lenient with a crim- 
inal.2° Thus on an appeal by the State or the defendant, the appellate court is 
again able to cope with the disproportionate sentence, and this time mete out a 
cure to an injustice which has been done to the State and its criminal judicial 
processes. 

In line with what the Wickersham Committee on Criminal Procedure advo- 
cates, namely, that there be adopted a general system of review of a criminal case 
as a whole in one appeal with a procedure as simple as that upon a motion for a 
new trial or mitigation of sentence in the trial court,?! it is herein advocated that 
Wisconsin, through Legislative Act, adopt provisions for appellate power to cor- 
rect sentences. This power should include the authority to correct sentences and 
pronounce the proper one, when the sentence below is unauthorized by law, or 
when there is other legal error present in the record, or when there has been an 
abuse of discretion resulting in a disproportionate sentence being imposed by the 
trial court. A statute such as the one suggested in the American Law Institute 
Code of Criminal Procedure,22 wherein the Wisconsin Supreme Court would be 
given power to pass upon both the legality and propriety of a sentence imposed in 





Palmer v. State, 70 Neb. 136, 97 N. W. 235 (1903) overr:ling Barney v. State( 49 Neb. 
515, 68 N. W. 636 (1896); Fritz v. State, a note 5; State v. Olander, supra note 14. 

% Fritz v. State, supra, notes § 

7 Note (1933) 42 Yate L. J. 453, at ss. 

%3 Currry’s Star., 7“, note 1, at 352. 

% Note (1928) 72 Sor. J. 216. ? 

* Rex. v. Simpson, 75 J. P. 56 (1911); Rex. v. Burns, (Nova Scotia 1931). 

™ Report No. 8 or Nat. Comm. or Law Oss. AND Enror. (1931), 48. 
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the trial court, would be a reform of great moment. An augmentation of this 
power with a further provision, for the increase as well as the decrease of the 
sentence as the court deems proper, whether the sentence be complained of or not, 
would render the adoption of the reform a more efficient weapon in the 
hands of the most learned judicial body in the state. Cognizant of the fact that it 
is possible that permitting an appeal from the sentence, notwithstanding the count- 
ervailing factor of a possible increase of sentence, might increase the volume of 
business in the state supreme court to such an extent as to impair its efficiency, it 
is suggested that the creation of a separate non-partisan body, whether of judges 
or sociologists, or both, to bring about an uniformity among sentences, would 
be desirable and would be a progressive step towards attaining justice as equality. 
By substituting well-founded, dispassionate sociological judgments for prejudiced, 
localized attitudes, one of the discrepancies in the present system of sentencing 
would be abolished. 
C. R. STEINMETZ. 


Destor CREDITOR LAw—WaGE EARNER GARNISHMENTS AND AMORTIZATION OF 
Dests.—The nature of our study of the debtor-creditor statutes in Wisconsin will 
be concerned, for the first half of the school year at least, with wage earner garnish- 
ments. In normal times these statutes are very seldom altered or amended, but 
during business depressions the difficulties of the debtor class force changes in the 
statutory relationship between debtor and creditor. Generally this has been con- 
fined to an increase in exemption,! but in the last year, in conjunction with the 
great amount of emergency relief legislation, several new plans for the protec- 
tion of wage earners have been evolved. The most striking are the new statutes 
in Ohio? and Michigan® relating to garnishments. 

The original form, the ideas of which underly the Michigan and Ohio acts, 
was a part of the report of the Attorney-General on Bankruptcy Law and Prac- 
tice submitted to the Congress of the United States together with a message from 
the President on February 29, 1932.4 In substance, that proposal provided for a 
stay of garnishments in suits against wage earners upon the application of the 
debtor alleging that he was insolvent or unable currently to pay his debts, but 
that he could amortize them over a period not exceeding two years. If the court 
approved the application, a trustee would be appointed who would meet with the 
creditors. At this meeting the court, after hearing the creditors, would fix the in- 
stallments to be paid by the debtor. Then followed provisions for dealing with 
any default of the debtor, for flexibility in the order of the amount of installments, 
and ultimate discharge.5 A bill6 embodying the proposal by way of amendment 
to the Bankruptcy Act was introduced in Congress but failed of passage. The 
Michigan and Ohio statutes, however, indicate that under state laws the same 
results may be reached, except that no discharge can be given if the debtor fails 
to complete his payments.” 





1So we find an example in Wisconsin during the session of 1933. Wis. Laws, 1933 c. 69 
amending Wis. Star. (1931) §272.18 (15) substantially increasing exemptions 5 garnishments 
of the earnings of any person, and providing for a minimum wage wholly exem 

2 Amendments by legislative session of 1933 to Onto Gen. Cope (Page 1931) $117.28 in- 
corporated as supplemental §117.28-1. 

4 Public Act. No. 184, 57th Legislature, Regular Session of 1933. 

4Sen. Doc. No. 65, 72nd Cong. Ist. sess. 

5 [bid., pp. 77-79. 

*S. 3866 "0% Feb. 29, 1932. A duplicate bill (H. R. 9968) was introduced in the 
house on March 1, 

™ Pobreslo v. Sam N. Boyd Co., 53 Sup. Ct. 262 (1933). Voluntary Assignment of 
Tarnowski 191 Wis. 279, 210 N. W. 836 (1926) Hazlewood v. Olinger Building a. eo} 
Stores, 205 Wis. 85, 236 N. W. 591 (1931). International Shoe Co. v. Pinkus, 278 U. S. 261, 
49 Sup. Ct. 108 (1928). 
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The plan underlying this legislation enables the payment of debts in install- 
ments. It is designed to relieve the debtor from being harrassed during the process, 
while it secures to the creditor a better opportunity for the collection of his claim. 


A. Relief to the Debtor 


It was found by the Attorney-General’s survey that a debtor, who continually 
is subject to garnishments, soon finds himself unable to keep a job. Employers are 
unwilling, in many instances, to take the trouble occasioned by their being 
garnisheed. Even if the debtor keeps his job, the garnishment frequently absorbs 
so much of his wages as to make him desperate. 

In the face of these difficulties the debtor is often led to borrow money from 
the small loan companies at rates frequently amounting to 42 per cent per annum 
or, what is worse, from loan sharks. He finds himself more and more involved 
and eventually may be forced into bankruptcy. His only other course is to go 
into bankruptcy at once, a step which the great majority of debtors wish to avoid. 
The survey referred to revealed that most wage-earners honestly desire to pay their 
debts, and would do so if given the opportunity. 


B. Benefit to the Creditor 


The creditors of wage earner bankrupts generally get nothing. What little may 
be found in the bankrupt’s estate above exemptions (and generally there is noth- 
ing’) is consumed in administration.? Under the proposed’ plan the creditors would 
be treated equally, and the periodical installments would be applied pro rata. 
Similar results could be, and sometimes have been worked out by voluntary agree- 
ments between debtors and creditors.1° But such agreements, to be binding, re- 
quire the unanimous consent of creditors, which cannot always be obtained. Thus 
there is a need of legislation of this form to stay all garnishments during the period 
of amortization. 


A poll of the retail credit bureaus in Wisconsin, conducted last year as a part 
of this study, demonstrated that these bureaus were in favor of legislation along 
these lines in Wisconsin. The bureaus state that the average insolvent wage earner, 
if given an opportunity and freed from harassment by creditors, is anxious and 
able to pay his debts; and that in most cases amortization may be completed 
within a period of two years.11 A more detailed review of the result of this poll 
will be outlined in subsequent issues. 

The difficulties of wage earners are particularly acute at present. While legis- 
lation of the sort suggested would be desirable under any economic conditions, it 
is particularly necessary now. The federal recovery program contemplates, as its 
first step, reemployment of the vast number of small wage earners who have been 
out of work for the last several years. A considerable percentage of this group has 





8 Sen. Doc. No. 65, 72nd Cong. Ist. sess. It was found in this report that during the fiscal 

year 1930, of the wage earners in bankruptcy, 84.9% had no assets for distribution among 

creditors. Only 92.5% had assets up to $100 and only 3.81% had assets from $100 to $500 

and over 98% had less than $500. These amounts were the gross assets realized by the trustee 

over and above statutory exemptions but before any expenses of administration had been incurred. 

® Jbid., p. 8. Of the gross assets realized by the trustee before any expenses of administra- 

tion, in those estates having $1.00 to $100, 85% of these assets were consumed in expenses, 

where the assets ranged from $101 to $250, 73% of the assets were thus consumed and where 
the assets ranged from $251 to $500, 63% were so consumed. 
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already been reemployed.12 Most of them have been living on relief allowances or 
small savings or upon what little personal credit they have been able to secure. 
With their reemployment the creditors will once more be stirred into activity, and 
most of this new wage earner group, to the extent that their wages are garnisheed 
and unless remedial legislation can be adopted, will face the necessity of either 
the stigma of bankruptcy or the heavy interest charges of small loan companies 
and loan sharks. 

With reference to a long-time policy, the following statement in the Attorney- 
General’s Report on Bankruptcy Law and Practice indicates the need of permanent 
legislation: 


The whole problem of wage-earner bankruptcies is of such major im- 
portance that we think it should be dealt with, not by attempting to restrict 
these bankruptcies or to place new hardships upon small debtors, but to create 
provisions that will do justice to creditors on the one hand, and on the other, 
will afford to financially embarrassed wage earners a form of constructive re- 
lief from the staggering burdens of loans and interest charges which they are 
now carrying in an attempt to save themselves from the stigma of the only 
proceeding now available to them. Half the bankrupts in the country in the 
last two years were wage earners. The rate of wage-earner bankruptcy has 
doubled every five years since 1920. If this rate of increase should continue 
for another nine years the Russell Sage Foundation has estimated that: 

“One out of every 15 wage-earner families in 1940 would be potentially 
bankrupt, in the bankruptcy courts, or prevented from bankruptcy by reason 
of discharge within six years.” 

While the rate of increase may or may not continue to the same extent 
as in the past, the imperative importance of the present situation is manifest.18 


In subsequent issues we shall attempt to suggest a suitable provision for this 
plan in Wisconsin through a more detailed study of the practical effects of the 
present law as contrasted with the results obtained by those states which have 
already enacted and are operating under legislation of the sort that we have 
outlined. 

Rocer C. Minawan. 


PROPERTY—SPENDIHRIFT TRUSTS IN Wisconsin—Before discussing the sub- 
ject of spendthrift trusts it is desirable to consider briefly the effect of restraints 
on alienation on legal estates. It seems well settled in this country and in England 
that provisions restraining the alienation of legal life estates and estates in fee are 
ineffectual and void in the absence of provision for forfeiture. Provisions for 
exempting the life estate or estate in fee from seizure or attachment for the debts 
of the owner without a provision for forfeiture are also condemned by the courts.1 
A legal life estate, however, in both England and America may be settled on a 





12 See the speech by President Roosevelt of October 22, 1933, as reported in the Chicago 
Daily =——_ of October 23, 1933 at page 8. In it he says: 
In the early spring of this year there were actually and proportionately more pos 
out of work in this country than in any other nation in the world. Fair estimates 
12 or 13 million unemployed last March. a those there were, of course, several 
millions who could be classed as normally unemployed —people who worked occasionally 
when they felt like it, and others who preferred not to work at all. 

“Tt seems, therefore, fair to say that there were about 10 millions of our citizens 
who earnestly, and in many cases hungrily were seeking work and could not get it. Of 
those, in the short space of a few months, I am convinced that at least 4 millions have 
been given employment—or saying it another way, 40 per cent of those seeking work have 
found it.” 

Py Doc. No. 65, 72nd Cong. Ist sess. p. 
1 Gray, RESTRAINTS ON ALIENATION (2d &y* Sess: 21 R.C.L. 336; Note (1932) 80 
A.L.R. 997, ‘1009 and 1019. Contra: 2 Pace, Wits (2d ed. 1926) $1097. 
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devisee or grantee with a limitation over or provision for cesser or forfeiture upon 
insolvency or bankruptcy of the life tenant.2 A number of the courts of this 
country have also taken the view that a conditional limitation or provision for 
cesser in a will or deed of a fee simple to the effect that a sale of the property 
for the debts of the devisee or grantee or the bankruptcy of the devisee or grantee 
shall have the effect of immediately determining the estate of the devisee or 
grantee and vesting it in another person is valid,? though the contrary is usually 
stated to be the general rule.4 

It is the established rule in England that an equitable estate for life carries 
with it the power of alienation, and the interest of the cestui que trust is subject 
to the claims of creditors. No provision in an instrument creating a trust, with the 
exception of a trust for a married woman, restraining the alienation of the cestui’s 
interest will be effective.5 The majority of the courts of this country have re- 
fused to follow the English decisions and have held that the power of alienation is 
not a necessary incident of an equitable life estate, and the owner of property can 
bestow it upon others without making the property subject to the debts of the 
devisee or grantee.6 Where a cestui que trust has a vested interest under a valid 
trust which is alienable, such interest can be reached by the creditors of the cestui 
and passes to his assignee or trustee in bankruptcy. It is further clear that in 
jurisdictions of this country where the spendthrift trust is recognized, the interest of 
the beneficiary is not subject to the claims of creditors and does not pass to his 
assignee or trustee in bankruptcy. 

Although under the English law the interest of the cestui que trust was not 
protected from his creditors, it was possible by means of a trust which placed an 
absolute discretion in the trustee to cease paying to the cestui and to accumulate 
the income or to give the income among several beneficiaries as he should see fit, 
to place the property beyond the reach of creditors.? The effectiveness of this type 
of provision as against the claims of creditors of the beneficiary has caused much 
controversy. If such a trust is to be sustained against the bankruptcy of the cestui, 
it is because no interest vests in the cestui, for under the English decisions if an 
interest rests in the cestui no restraints on the alienation of his interest can be 
imposed, and his interest passes directly to the assignee or trustee in bankruptcy. 
However, in England and the American jurisdictions following the rule of 
Brandon v. Robinson® a trust to pay the interest to a person for life as the trustee 
may think proper with no authority to apply it in any other way,® a trust for a 
person’s support,!° a trust to apply such sums or portions at such times and in 
such manner as the trustees may think proper!! gives the cestui a vested interest, 





2 Lewm, Trusts (13th ed. 1928) 143-144 and cases cited; note (1932) 80 A.L.R. 997, 
1022-1026. 

980 A.L.R. 997, 1013-1018. 

* 3 Tirrany, Reat Property (1920) §592E. 

5 BRANDON Vv. ROBINSON, 18 Ves. 429 (1811); Snowden v. Dales, 6 Sim. 524 (1834); Graves 
v. Dolphin, 1 Sim. 66 (1826); Re Fitzgerald, [1903] 1 Ch. 993. 

* Bocert, Trusts (1921) 181; Gray, RESTRAINTS ON ALIENATION (2d ed.) §175 ef seq; 
1 Perry, Trusts AND Trustees (7th ed. 1929) §386a; Note (1925) 35 A.L.R. 1034, Property 
Impressed with Spendthrift Trust mot Liable to Divorce Judgment; Note (1928) 52 A.L.R. 1251, 
Subjecting Income Directed to be Paid to or Used for the Benefit of the Beneficiary of a 
Trust to the Maintenance of his Wife or Children; Note (1919) 2 A.L.R. 858, Protection of 
Principal in Transmission to Beneficiary of Income of Spendthrift Trust; Griswold, Reaching 
the Interest of the Beneficiary of a Spendthrift Trust (1929) 43 Harv. L. Rev. 63. 

™Kartes, Estates, Future INTERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS 
1n Intmvors (2d ed.) §731; Gray, ResTRAINTS ON ALIENATIONS (2d ed.) §167J. 

® Supra note 5. 

*® Green v. Spicer, 1 Russ. and M. 395 (1830). 

2° Younghusband v. Gisborne, 1 Coll. 400 (1844). 

11 Piercy v. Roberts, 1. Myl. and K. 4 (1832). 
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which gives his assignee or trustee in bankruptcy the right to receive the income or 
such part thereof as the beneficiary was entitled to demand.!2 If a trust is for 
the support of A and others it has been held that A can not insist upon any part 
of the income nor can his assignee or trustee in bankruptcy,18 but in some cases 
the beneficial interest has been held to be severable, the assignee or trustee being 
entitled to a part of the income.!4 If the trustees are directed to pay A or apply 
so much of the income as in their discretion they think fit, it has been held that 
they are accountable to A’s assignee or trustee in bankruptcy for payments made 


to A after notice.15 When the rights of the cestui que trust rest absolutely in the 
to whether trustee is responsible for income not paid to A but applied for his benefit. 
discretion of the trustee so that the cestui may receive nothing, the beneficiary has 


no legal or equitable right and the creditors of the cestui or his trustee in bank- 
ruptcy have no rights in the trust property or income. The benefits of the trust 
are too vague to be subject to the payment of debts.16 

The spendthrift trust to a limited extent prevails in Wisconsin today through 
the legislature’s adoption of the New York law,17 which provides that the bene- 
ficiary of a trust to receive the rents and profits of land can not alienate his inter- 
est.18 Wisconsin has also followed New York!® in providing that the surplus 
above that necessary for education and maintenance of the cestui from a trust of 
rents and profits of land shall be subject to the claims of creditors if no valid 
direction of accumulation is given.2®9 New York originally had no statute restrain- 
ing the beneficiary of a trust for the receipt of income of personal property from 
alienating his interest, but they accomplished the same end by applying the real 
property statute by analogy.21 The Wisconsin Supreme court in Lamberton v. 
Pereles22 and Williams v. Smith2® has held that Wis. Stat. (1931) §231.13 
§231.19 are restricted to real property. 

If the trust provides for the sale of the real estate and its conversion into 
personal property, the income to be paid to the cestui, the question arises in Wis- 
consin as to whether the income will be protected under Wis. Stat. (1931) §231.13 
and §231.19. It is clear that under the Wisconsin holdings a mandatory direction 
express or implied works an equitable conversion, and the property is to be con- 





%2 Gray, RESTRAINTS ON ALIENATION (2d ed.) $167); Perry, Trusts AND TRUSTEES 

(7th ed. set $386; Scott, Cases on Trusts Sage = 

ant v. Hosp. Life Ins. Co., Fed. Cas. No. 8 (D. Mass. rg Hill v. McRae, 
27 Ala. 175 (1855); Bell v. Watkins, 82 Ala. 512 Cisse). Tolland etc. Co. Underw .50 
Conn. 493 (1883); Damhoff v. Shambaugh, 200 Iowa 1155, 206 N. W. 248 (1928); Nickell v. 
Handly, 10 Gratt. 336 (Va. 1853); Holmes v. Penny, 3 3 K. & J. 90 (1856). 

14 Jones v. Reese, 65 Ala. 134 (1880); Page v. Way, 3 Beav. 20 (1840); Wallace v. 
Anderson, 16 Beav. 533 (1853). 

48 Lord v. Bunn, 2 Y C.C.C. 98 (1843),; Re Coleman, 39 Ch. D. 443 (1887); Re Neil, 
62 L.T. n.s. 649 (1877). But see Nichols v. Eaton, 91 U. S. 716 (1875). See Re Coleman as 

16 Note (1922) 16 A.L.R. 546, 561; Bocert, Trusts (1921) 444; 1 Perry, Trusts AND 
== a ed. 1929) §$386a. 

Rev. Stat. (1838) §63 

= Wis, Star. (1931) §231.19; “No person beneficially interested in a trust for the r ae 
of the rents and profits of land can assign or in any manner — of such interest; but 
rights and interest of every person for whose benefit a trust for payment of a sum in gross 
is created are assignable.” 

®N. Y. Rev. Stat. (1838) §57. 

* Wis. Stat. (1931) §231.13; “When a trust is created to receive the rents and profits 
of land, and no valid direction for ‘accumulation is given, the surplus of by = rents and profits, 
beyond the sum that may be necessary for the education and support of the person for whose 
benefit the trust is created, shall be liable in equity to the claims of the a of such person 
in the same manner as other personal property which cannot be reached by execution at law.” 

21 Graff v. Bennett, 31 N.Y. 9 (1865); Mills v. Husson, 140 N.Y. 99, 35 N.E. 422 (1893); 
Cochrane v. Schill, 140 N.Y. 516, 35 N.E. 971 (1894). 

2287 Wis. 449, 58 N.W. 776 (1894). 

4117 Wis. 142, 92 N.W. 464 (1903). 4 R.S.N.Y. 2516, Sec. 2 made the real property 
a. applicable to personal property. This accounts for the difference in holdings ween 

New York and Wisconsin. 
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sidered as personal property.24 Whether the income from a trust of personal 
property which contains a provisions against alienation will be beyond the reach 
of creditors depends, of course, upon whether the spendthrift trust is sustained 
in Wisconsin. When we turn to the Wisconsin decisions, we find the court has not 
directly passed upon the validity of this type of trust. In the early case of Bridge 
v. Ward?5 the court cities with approval language from Redfield on Wills to the 
effect that property cannot be given either for life or absolutely without the power 
of alienation being incident to the gift. In the later case of Lamberton v. Pereles?® 
the court cites authority pro and con as to the validity of restraints on alienation, 
but does not disclose its own opinion on the question: The court further stated 
in Van Osdell v. Champion ;?™ “The bounty of a grantor or testator may, however 
be secured to another by means of a trust, a ‘spendthrifts’, as it is sometimes 
called, so that the periodical income of the estate can not be anticipated by the 
cestui que trust, but may be paid to him from time to time, beyond the power of 
creditors to intercept or reach it.” However, in view of the ever increasing weight 
of authority in this nation sustaining the validity of the spendthrift trust, it seems 
that if the Wisconsin court were to pass directly upon the question it would prob- 
ably follow the weight of authority. 

The question arises as to how this statutory spendthrift trust in Wisconsin is 
effected by the rule against undue suspension of the power of alienation.2® Trusts 
to collect the rents and income automatically suspend the power of alienation, 
and there are numerous examples in states adopting the New York law, including 
Wisconsin,2® where trusts have resulted in an undue suspension of the power of 
alienation.29 There is little chance of violation of this rule today in Wisconsin 
since the period of suspension has been lengthened to lives in being and thirty 
years.81 

The effect of Wis. Star. (1931) §231.19 is not merely to permit the creation of 
spendthrift trusts to receive the rents and profits of lands, but the creator of a 
trust of the rents and profits of lands is not permitted to create anything but a 
spendthrift trust. If the trustee has no power to sell by the terms of the trust, 
there is a double suspension of the power of alienation. Under the ordinary spend- 
thrift trust, the accumulations in the hands of the trustee in the excess of the 
needs of the beneficiary can not be subjected to the claims of creditors,32 but 
under Wis. Stat. (1931) §231.13 this excess can be reached if no valid direction for 
accumulation is given. The New York courts have experienced great difficulty in 
determining what is a fair amount for maintenance. Furthermore, a statute of 
this kind favors wealth, for the courts hold that the rich man is entitled to be 
supported as against his creditors in the style in which he has been accustomed 
to live.33 

Francis H. Parson. 





* Re Schilling’s = 205 Wis. 259, 237 N.W. 122, 75 A.L.R. 184 (1931). 

%5 35 Wis. 687 (1874). 

* Supra note 22. 

3789 Wis. 661, 62 N.W. 539 (1895). 

% Wis. Stat. (1931) §230.15: “The absolute power s alienation shall not be suspended 
by any limitation or condition whatever for a longer period than during the continuance of 
a life or lives in being at the creation of the estate and thirty thereafter... .”” Rundell, 
The Suspension of the Power of Alienation (1921) 19 Mic. L. Rev. 236. 

Ford v. Ford, 70 Wis. 19, 33 N.W. 188 (1887). 

aime, Trusts (1921) 175. The rule of perpetuities was originally held not to apply to 
personal cat n Dodge v. Williams, 46 Wis. 70, 50 N.W. 1103 (1879); Becker v. Chester 
115 Wis. 91 NW. 87 (1902), but Chapter 287 of the Laws of 1925 (Ws. Start. (1931) 
$230.14) modified these decisions. See Rundell, Perpetuities in Personal Property in Wis- 

consin (1926) 4 Wis L. Rev. 

omnes Cheater 341 Laws of 1927 (Wis. Stat. (1931) §230.15). 

™ Congress Hotel Co. v. Martin, 312 Ill. 318, 143 N.E. 838, 33 A.L.R. 562 (1924). 

% Gray, RESTRAINTS ON ALIENATION (2d. ed.) §294-294 d. 
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INSURANCE—EFFECT OF INSURER’s DELAY IN NotTiryInG APPLICANT OF ACCEPT- 
ANCE OR REJECTION OF APPLICATION FOR INSURANCE*—Although it is almost univer- 
sally recognized that delay alone on the part of an insurance company in notifying 
an applicant of the acceptance or rejection of his application does not operate as 
an acceptance by the company,! it is nevertheless generally held that lability may 
result if the applicant suffers a loss by “unreasonable” delay.2 The courts have 
“had more difficulty in ascertaining the correct basis of liability than in holding 
an insurer liable;”? but liability is generally based on tort. Although the doctrine 
of tort liability was strongly suggested in a dictum by Colden, Senator, in the 
New York Court of Errors in 1825,* and in dicta in other early cases,5 it was 
first actually applied in Hawaii in 1897,® and in the United States not until 1912.7 
The Wisconsin court has discussed the question in two recent cases. 

In Kukuska v. Home Mut. Hail-Tornado Ins. Co.,® plaintiff on July 2, 1928 
applied for $1,320 hail insurance on his crops, defendant’s agent extending him 
book credit for $14.70, the amount of the premium according to rates then in 
effect, and forwarding the application immediately. The home office raised the 
premium rates and limited the size of policies to $1,000 a few days after receiving 
the application. Correspondence between the home office and the agent, of which 
plaintiff was not informed, ensued, as to whether or not the new rates should 
apply to plaintiff’s application. On August 1, at 11 a.m., plaintiff was notified that 
his application was rejected, and at 4 p.m. of that day a hail storm damaged his 
crops. Held, that the company was liable for breach of a duty to pass upon the 
application promptly, especially in view of the imperative need for haste in effect- 
ing insurance upon this type of risk.1° 





* Since this note was compiled, a comment on the cases of Munger v. Mut. Res. Fund, etc., 
2 Fed. Supp. 914 (U.S.D. 6. 1953), and Swentutsky v. Prudential Ins. Co., 116 Conn. 526, 165 
Atl. 686 (1933), herein referred to, has appeared in 13 B. U. L. Rev. 734 (Nov. 1933). 

Giddings v. Ins. Co., 102 U. S. 108, 26 L. ed. 92, (1880). And see VANcE, INSURANCE 
(2d ed} 188 et seq. a 1 Coo.ey, BRIEFS ON INSURANCE (2d ed.) 573-7, 595-9 i ht 
note (1931) 7 Wis. L. REV. 48; comment, (1930) 40 Yate L. J. 121. But see Kukuska v 
Home Mut. H.-T. Ins. Co., 204 Wis. 166, 235 N. W. 403 (1931), and infra note 10. 

32See VANCE, op. cit. supra. 190-4; 1 ’Cooxey, op. cit. supra, 577, 599-601; Funx, Dut of 
an Insurer to Act Promptly on a a page 75 U. Pa. L. Rev. 207; note, (1931) 7 
L. Rev. 48; Note (1930) 40 Yate L. J. 121; and cases cited infra. Contra: ‘Inter-State Bus. 
Men’s Assn. v. Nichols, 143 Ark. 369, 220 Ss. W. 477 (1920); Swentutsky v. Prudential Ins. Co., 
116 Conn. 526, 165 Atl. 686 (1933); Munger v. Mutual Res. Fund, etc., 2 Fed. Supp. 914 
(U.S.D.C. 1933); Savage v. Prudential Ins. Co., 154 Miss. 89, 121 So. 487 (1929); Thornton 
v. National Council etc., 110 W. Va. 412, 158 S. E. 507 (1931). 

Kukuska v. Home Mut. H.-T. Ins. Co., supra note 1. 

4 Perkins v. Washington Ins. Co., 4 Cow. 645, 664: ‘Suppose an action had been brought 
against Russell [the agent] for not sending the premium in due time, can there be a doubt but 
that the applicant would have recovered in a Court of law; and that the measure of damages 
would have been the amount which was to have been insured, and for which the premium was 
paid. . And so in this case . . . I think the respondents are to be held responsible, as they 
would have been, if he had performed his duty.” (Italics mine.) 

5 Stewart v. Helvetia Swiss F. Ins. Co., 102 Cal. 218 (1894); New York L. Ins. Co. v. 
Babcock, 104 Ga. 67, 30 S. E. 273 (1898); Walker v. Farmers Ins. Co., 51 Iowa 679 (1879); 
N. W. Mutual L. Ins. Co. v. Neafus, 145 Ky. 563, 36 L.R.A. (N.s.) 1211 (1911); Trask v. 
German Ins. Co., 53 Mo. App. 625 (1893). 

®Carter v. Manhattan L. Ins. Co., 11 Hawaii 69 (1897). 

T Boyer v. State Farmers Mut. H. Ins. Co., 86 Kan. 442, 121 Pac. 329, 40 L.R.A. (n.8.) 
164 (1912). 

® Kukuska v. Home Mut. H.-T. Ins. Co., supra note 1. Wallace v. Metropolitan L. Ins. 
Co., 248 N. W. 435 (Wis. 1933). 

® Supra note 1. 

2 After noting that the application provided that there should be no contract of insurance 
until the application was approved by the company, Rosenberry, C. J., says at page 172, 
“But for this language . . . it might be held that the failure to act within. a reasonable time 
resulted in approval. It is so where a statement of account is rendered and no objection is 
made within a reasonable time. . . . The result follows where there is a duty on the 
of the offeree to act and he fails to do so. See 1 Witttston, Contracts, §§91 and 91a, 168 
et seq.” 
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In Wallace v. Metropolitan L. Ins. Co.,11 B on December 5, 1927, applied 
for a $200 policy of life insurance in defendant company, paying $1 for four 
weekly premiums in advance. The application provided that if the applicant was in 
good health at the date thereof, and it was approved by the company, the policy 
should be issued even if death intervened. A medical examination on December 
27 revealed that B had leakage of the heart, but B was not informed of this. On 
January 2, 1928, the application was stamped “Rejected” by the company. Prem- 
iums were collected until February 20. B died February 22. The beneficiary was 
then notified of the rejection of the application, and return of the premiums was 
offered and refused. B’s administratix brought this action against the company. 
Held, plaintiff has failed to prove damages resulting from defendant’s delay, and 
can recover only the premiums paid. The question whether the rule of the 
Kukuska case would apply to life insurance applications was left open, as were 
the questions whether that case based liability on contract or on tort, and whether 
the inference of non-acceptance of the application “would survive the acceptance 
of premiums for over a long period of time.” 

This comment does not purport to treat particularly of cases in which lia- 
bility has been based on a contract of insurance. It is conceded that there are 
cases holding the company to have accepted the application under circumstances 
which do not meet the ordinary requirements of offer and acceptance,!1* but lim- 
itations of space preclude a detailed discussion of such cases. Attention will be 
devoted to the more common theories of liability for breach of a “duty” to act 
promptly, with particular emphasis on the tort doctrine. 

I. Tueortes or Liapmity.!!" An early line of cases held that where an appli- 
cation for insurance provided that the policy should become effective as of the 
date of the application, where a sufficient premium was paid in advance, and where 
the risk was insurable, the company would not be permitted to reject the application 
merely because a loss had occurred.!2 While these cases allowed recovery upon the 
policy of insurance, their influence upon cases applying other theories herein dis- 
cussed is noticeable, and dicta contained in some of them foreshadowed the doc- 
trine of tort liability.13 The cases holding liability for the insurer’s delay sug- 
gest four bases for the “duty” to accept or reject promptly. 

1. The “Equity” Theory. In Carter v. Manhattan L. Ins. Co.,14 the Hawaiian 
court held that the action was properly one of tort, but stated that “to hold the 
company liable in this case is in effect to hold, as equity holds, that that which 
ought to have been done was done. The effect is to place both parties in the same 
position that they would have been in, if there had been no negligence—not to 
hold the company liable for damages caused by the negligence... .”15 While 
this may be perfectly sound as a ground for equitable interference, it is surely a 





Supra note 8. 

Ma See Dorman v. Conn. F. Ins. Co., 41 Okl. 509, 139 Pac. 262, 51 L.R.A. (N.s.) 873 
(1914), and cases cited infra, note 12. 

1» See Munger v. Mutual Res. Fund etc., supra note 2, at pages 916-917, for somewhat 
different classification of the various theories of the “duty”? to act promptly, underlying tort 
liability, and criticism thereof. 

% Patterson v. Royal Ins. Co., 14 Grant’s Ch. (Upper Canada) 169 (1897); Continental 

Co. v. Haynes, 10 Ky. L. R. 276 (1888); Perkins v. Washington Ins. Co., supra note 4 
nohy Palm v. Medina Ins. Co., 20 Oh. Rep. 529 (1851); Ins. Co. v. Webster, 6 Wall. 129 
(1867). Cf. New York - ins. Co. v. Babcock, supra note 5: See also N. W. Mut. L. Ins. Co. 
v. Neafus, supra note 5. 

4 New York L. Ins. Co. v. Babcock, supra note 5; N. W. Mut. L. Ins, Co. v. Neafus, 
supra note 5; Perkins v. Washington Ins. Co., supra note 4. 

% Supra note 6. 

45 At page 79. The court was evidently influenced by the opinion in Perkins v. Wash. 
Ins. Co., supra note 4, which was a suit in equity. 
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peculiar basis for tort liability; moreover, it does not provide for the situation 
where had there been no negligence the application would have been duly rejected. 
The writer finds no case where the equity theory has been applied in the United 
States. 

2. The “Franchise” Theory. The early leading case of Duffie v. Bankers Life 
Assn. of Des Moines'® bases the company’s duty to act promptly chiefly upon 
the fact that the state has chartered insurance companies in the furtherance of 
a legislative policy that all who are eligible and desire it shall have opportunity to 
purchase protection.17 That the insurance business is “‘affected with a public in- 
terest,” and therefore different from ordinary businesses, was declared by the 
United States Supreme Court in German Alliance Ins. Co. v. Lewis.18 Nevertheless, 
the franchise theory was rejected by the Wisconsin court in the Kukuska case? 
on the ground that it would impose a similar duty upon every corporation. The 
reasoning of the Duffie case suggests that an insurance company is bound to insure 
any eligible person who applies and tenders an adequate premium, which is further 
than the courts have been willing to go,2° and it was severely critizised in the 
Savage and Munger cases,21 on the ground that at most “public interest” affords 
a basis for legislative action, which criticism appears to be sound. 

3. The “Reasonable Man” Theory. Some of the courts, following the dicta 
in the early cases mentioned supra,22 observing that delay in acting upon an ap- 
plication subjects the applicant to unnecessary danger of loss, hold “that a rea- 
sonably prudent business man, guided by the considerations which ordinarily reg- 
ulate conduct, would have acted with diligence.”23 It may be that this approach 
begs the question as to whether there is a duty to act at all, but it probably re- 
flects the “real” reaction of the court. 

4. The “Implied Contract” Theory.23* In the Kukuska case2* the Wisconsin 
court held that “the duty springs from the consensual acts of the parties and the 
surrounding circumstances.” Proceeding, the court says, “It seems more in accord 
with ordinary legal concepts to say that it is a quasi contractual duty.”’25 (Italics 
mine.) The court does not definitely adhere to that theory, however. Other cases 
contain statements which suggest that the duty arises from a contract implied 
in fact to accept or reject promptly, in consideration of advance payments of 
premiums,?6 of the applicant disabling himself from applying elsewhere,27 and/or 





16160 Iowa 19, 139 N. W. 1087, 46 L.R.A. (n.s.) 25 (1913). 
17 Accord: De Ford v. New York L. Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Strand 
v. Banker’s L. Ins. Co., 115 Neb. 357, 213 N. W. 349 (1927); Security Ins. Co. v. Cameron, 


85 Ok. 171, 205 Pac. 151, 27 A.L.R. 444 (1922). Contra: Kukuska case supra note 1. 
8 233 U.S. 7" 58 L. ed. 1011, 34 Sup. Ct. 612, L.R.A. 1918C Ti 1189 (1914). 
1 Supra note 
ty Semen "Alliance Ins. Co. v. Lewis, supra note 18. And see Funk, op. cit. supra, 
at page 21 
21 Supra note 2. Also in Swentutsky v. Prudential Ins. Co., Jbid. 
2 Note 12. 


23 Boyer v. State Farmers Mut. H. Ins. Co., supra note 7; Wallace v. Hartford F. Ins. Co., 

infra, pote 37; Wilken v. Capital F. Ins. Co., 99 Neb. 828, 157 N. W. 1021 (1916). 
28a Under this head are included the theory that there is a contract implied im fact and the 
Wisconsin doctrine of a contract implied in jaw. 

% Supra note 1. 

*5 For criticism of quasi-contract as applied in the Kukuska case, see Munger v. Mut. Res. 
Fund etc., supra note 2, and Funk, op. cét. supra, at page 224. The latter was written before 
the Kukuska case was decided, but the following statement made by the author is of interest 
here: ‘‘Whether the duty be called one of tort or of ,quasi-contract is immaterial. In either case 
its fundamental feature is its non-consensual nature.’ (Italics mine.) The objection to cal 
it consensual, according to Funk, is that it opens the way for the insurance company to a 
the A by inserting an express denial of its existence in the application form. 

De Ford v. New York L. Ins. Co., supra note 17; Carter v. Manhattan L. Ins. Co., 
supra note 6; Strand v. Banker’s L. Ins. Co., supra note 17; American L. Ins. Co. v. Nabors, rs 
S. W. (2d) 459, 463 (Tex. Civ. App. 1932); Kukuska case, supra note 1. 

27 Strand v. Banker’s L. Ins. Co., supra note 17; Kukuska case, supra note 1. 
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of the applicant submitting to a medical examination,2® but most of these cases 
are decided primarily on other grounds. Two courts have simply held that “the 
action is founded on contract, though nominally laid in tort.”2® This theory con- 
forms most closely to the understanding of the applicant, and has one advantage 
over the pure tort theory when the question of survival arises. 

Both the Duffie case39 and De Ford v. New York L. Ins. Co.,31 suggest a 
variation of the contract theory of the duty. The idea is perhaps best expressed 


in the De Ford case, where the court said, “. . . Inasmuch as the applicant was 
paying for insurance from the date of the application, the defendant was under 
a duty to act promptly upon the application. . . . Such would appear to be the 


implication from the transaction between the parties.” In the Duffie case the 
court observed that “the insurer should not be permitted to unduly prolong the 
period for which it is exacting the payment of premium without incurring risk.” 
However, since the injury is the same in either case, it seems that the duty should 
be the same where the policy is to be dated as of some later date.31* 

Some of the cases,32 under the influence of the early line of decisions men- 
tioned above,33 have placed considerable emphasis upon the fact that advance pay- 
ment of premiums was made by the applicant. This is said to be a “valuable right” 
to the company, since it has the use of the money pending decision on the appli- 
cation,83* but this appears to be magnifying the inconsequential. Prepayment of 
premiums is not essential to a contract to issue a policy of insurance, if waived by 
the company.84 Why, then, should it be essential to a duty to reply promptly? 
The injury to the applicant is the same whether he has paid in advance or not. 
The only duty to be inferred from such payment is a quasi-contractual one to 
return the premiums plus interest if the application is rejected. Nevertheless, the 
Appellate Court of Indiana refused to hold the company in Metropolitan L. Ins. 
Co. v. Brady,35 on the sole ground that there had been no such prepayment of 
premiums—but the opinion shows a definite hostility to the whole doctrine of 
tort liability. However, in Fox v. Volunteer L. Ins. Co.,36 the company was held 
for negligent delay where, in accordance with a stipulation that the first premium 
was to be paid upon delivery of the policy, no prepayment had been made; and 
in Wallace v. Hartford F. Ins. Co.,37 recovery was permitted where the insurance 
agent was cashier of a bank and was authorized to withdraw the premium from 
the applicant’s account, but did not. 





38 Carter v. Manhattan L. Ins. Co., supra note 6 

*® Columbian Nat. L. Ins. Co. v. Lemmons, 96 Okl. , ‘a Pac. 255 (1923); Dyer v. 
Mo. State L. Ins. Co., 132 Wash. 378, 232 Pac. 346 (1925 

* Supra note 16. "(At 46 L.R.A. (n.s.) 30). 

™ Supra note 17. (At 224 Pac. 1050). 

1a Cf. Lewis v. Brotherhood etc., 220 Ala. 270, 124 So. 889 (1929). 

®@De Ford v. New York L. Ins. Co., supra note 17; Carter v. Manhattan L. Ins. Co., 
supra note 6; Duffie v. Bankers L. Assn., supra note 16; Strand v. Bankers L. Ins. Co., supra 
note 17; Kukuska case, supra note 1. 

% Supra note 12. 

a Strand v. Bankers L. Ins. Co., supra notes 16 and 32. 

* King v. Hekla F. Ins. Co., 58 Wis. 508 (1883); Campbell v. Am. F. Ins. Co., 73 Wis 
100, 40 N. W. s (1888). See also 1 Coo.ey, op. cit. supra, 685. 

% 174 N. E. 99 (Ind. App. 1930). The court felt bound by a dictum in Live Stoch Ins. 
Assn. v. Stickler, 64 Ind. App. 191, 115 N. E. 691, 694 (1917), which approved the tort theory 
of liability, but said at 174 N. E. 102, “This court as presently constituted cannot perceive 
how a tort liability can be predicated upon an insurance company until and unless some legal 
duty devolved upon the insurance company to either accept or reject an application for insurance 
within a reasonable time. This legal duty must arise by virtue of some express provision of the 
statute, or from the contractual relation existing between the parties. .. . 
#185 N. C. 121, 116 S. E. 266 (1923). 
%731 Idaho 481, 174 Pac. 1009 (1918). 
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II. Proxmmate Cause. Since the liability is for negligence, it must be shown 
that the injury was proximately caused by the delay.38 Damage is usually held 
to have resulted where the policy would have been in force at the time of the 
loss had there been no negligence.8® On the other hand, where the risk was un- 
insurable it is held that no damage has been suffered.4° A difficulty arises where 
the risk was insurable but the application defective or the premium offered insuffi- 
cient. The Kukuska case*! takes the reasonable view that injuries are caused as 
well in such cases as in the first class mentioned, but a dictum in Security Ins. Co. 
v. Cameron*2 seems to indicate that the company may plead as a defense that the 
application would not have been accepted had it been acted upon, which would 
have been true in the early line of cases cited above.48 The general rule is that 
there is a duty to reject promptly to give the applicant opportunity to amend his 
application or apply elsewhere.‘ 

Where the delay of the agent in mailing the application was inoperative 
because the report of the medical examiner was lost in the mails, liability was de- 
nied in Butterfield v. Springfield L. Ins. Co.*° Contributory negligence of the 
applicant was admitted as a defense in Columbian Nat. L. Ins. Co. v. Lemmons**® 
and in American L. Ins. Co. v. Nabors,4™ but in both cases the jury decided the 
issue for the plaintiff. In the Duffie case*® the court said, “Under the circumstances, 
it cannot be said, as a matter of law, that the deceased was at fault in not stirring 
defendant to action by inquiry as to cause of delay, or in not withdrawing his ap- 
plication. At the most, this also was an issue appropriate for the determination of 
the jury.”49 Facts which would be held to constitute contributory negligence 
under the tort theory would undoubtedly be given a substantially similar effect 
under the quasi-contract theory of the Kukuska case.5° 

Wallace v. Metropolitan L. Ins. Co.51 suggests that the rule of the Kukuska 
case may not apply to life insurance cases at all, on the ground that there is no 
urgent need for haste, but this seems open to question, for if the applicant was in 
good health when he applied and through negligence no policy was issued before his 
death, his estate would be damaged by reason of that negligence. Many of the 
cases have extended liability to cases of life insurance.52 





% See especially American L. Ins. Co. v. Nabors, supra note 26. For further discussion of 
proximate cause see infra, section on damages. 

% Lewis v. Brotherhood of Loc. Firemen and Enginemen, 220 ay Priming 124 So. 789 (1929); 
Carter v. Manhattan L. Ins. Co. supra note 6; Duffie v. Bankers supra note 16; and 
4 others. This is the typical case where tort liability is applied ‘But ~y! section on damages, 

a. 

# Behnke v. Standard Acc. Ins. Co., 41 Fed. ne 696 + as 7th (1930); Wallace 
v. Metropolitan L. Ins. Co., supra note 8. And see N. W. Mut. . Co. v. Neafus, supra 
note 5. 

41 Supra note 1. * 

“ Supra note 17. 

“Supra note 12. 

“De Ford v. New York L. Ins. * supra note 17; Duffie v. Banker’s Life Assn., — 
note 16; Columbian Nat. L. Ins. Co. Lemmons, supra note 29; Kukuska case, supra note 

45128 Kan. 510, 278 Pac. "733 (i929). 

Supra note 29. 

* Supra note 26. 

*® Supra note 16. 

“See also Page v. Nat'l. Auto Ins. Co., 109 Neb. 127, 190 N. W. 213 (1922), where 
three out of eight days’ delay were caused by an omission in the application, and the total 
delay chargeable to the company was held to be five days. 

% Supra note 1. 

51 Supra note 8. 

"Carter case, supra note 6; Duffie case, supra note 16; Strand case, supra note 17; 
Brown v. Mo. State L. Ins. Co., 124 Okl. 155, 254 Pac. 7 (1927); Columbian Nat. L. Ins. Co. 
v. Lemmons, supra note 29. In Fox v. Volunteer L. Ins. Sng supra note 32, it was said at 
116 S. E. 269: ‘Whether a policy is for life insurance or for fire insurance, the party making 
the application is entitled to have the security he asks for.” See also N. W. Mut. L. Ins. Co. 
v. Neafus, supra note 5. But note that of the six cases denying the existence of a duty, five 
involved life insurance (the Swentutsky, Munger, Savage, and Thornton cases, supra, note 2, 
and the Brady case, supra note 35). 
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III. Wat 1s A REASONABLE TimME? What constitutes a reasonable time has 
generally been held to be a question of fact. But in Page v. Nat. Auto. Ins. Co.,58 
a delay of five days was held insufficient to support a judgment against the com- 
pany. In Strand v. Bankers L. Ins. Co.,54 two weeks’ delay by the medical ex- 
aminer in supplying an answer omitted from his report, where he was a busy prac- 
titioner and the company diligently attempted to get the information from him, 
was held not actionable negligence. A North Dakota statute provides that appli- 
cations for hail insurance must be rejected within twenty-four hours or will be 
deemed to be accepted.55 In the Kukuska case,°6 the court suggested that mutual 
insurance companies whose officers are regularly engaged in other lines of work 
cannot be charged with the same degree of diligence as old line insurance com- 
panies. Contributory negligence of the applicant will, of course, extend the length 
of the period.57 In general, it may be said that if the application is passed upon 
and the applicant notified of the result in the usual course of business, it is 
prima facie a reasonable time. 


IV. Surviva.—Wuo May Brine tHe Action. This problem arises chiefly 
in life insurance cases. In Bradley v. Federal L. Ins. Co.,58 it was held that no 
cause of action accrued to the applicant during his life because there was no loss 
until his death; hence none could survive to his administrator. But in Columbian 
Nat. L. Ins. Co. v. Lemmons®® and Dyer v. Mo. State L. Ins. Co.®° it was held 
that the cause of action was for breach of a contract occurring during decedent’s 
life, (though “nominally laid in tort”), hence would survive at common law. 
The weight of authority permits the administrator to bring the action.®1 

The named beneficiary is usually not permitted to bring the action,®? on the 
ground that “had the certificate issued, whether plaintiff [the beneficiary named 
in the application] or someone else were beneficiary would have been optional with 
the insured, and as the injury, if any, was to him, his representative alone can 
maintain the action for resulting damages.”®3 Nevertheless, it has been permitted 
in some cases.64 In Brown v. Mo. State L. Ins. Co.,85 where the beneficiary had 
an insurable interest in the life of the applicant and the application was made 
pursuant to a contract between deceased and the beneficiary, the latter’s right to 
sue was not questioned.66 But even where the applicant was under no contract 
duty to insure his life for the benefit of the named beneficiary, it would seem that 
the latter should be permitted to bring the action. As pointed out in Thornton v. 
National Council etc.,87 (where tort liability was denied), “Not one penny of 
the proceeds of the policy was to go to the estate. .. . The law is settled that, 





53 Supra note 49. And see Behnke v. Standard Acc. Ins. Co., supra note 40 (four days). 

4 Supra note 17. 

* Wanberg v. Nat. Union F. Ins. Co., 46 N. D. 369, 179 N. W. 666 (1920), aff'd, 
260 U. 71, 67 L. ed. 136, 43 Sup. Ct. 32 (1922). 

ts Supue = 2 

Page Nat'l. Auto. Ins. Co., supra note 49. 

295 mi, 381, 129 N. E. 171, 15 A.L.R. 1021 (1920). 

% Supra note 29. 

 ouere note 29. 

“ Cf. cases cited infra, note 63, and Jm re Coughlin’s Estate 53 N. D. 188, 205 N. W. 14 
(1925), (holding that damages recovered by the administratix of the copies for life insurance 
in a tort action against the company were “avails” of an insurance policy). 

For a criticism of this rule see Funk, op. . supra, pages 224-5. 

* Duffie case, supra note 16. Accord: Royal Neighbors of America v. Fortenberry, 214 
Ala. 387, 107 So. 846 (1926); Fox v. Waser i, L. Ins. Co., supra note 32. 

% American L. Ins. Co. v. Nabors, supra note 26 (right to sue not disputed); Brown v. 

Mo. State L. Ins. Co., supra note 52. 

Supra note $2. 

* Contra: Veser v. Guardian L. Ins. Co., 44 Oh. App, 293, 185 N. E. 565 (1932) (but 
complaint was held good as stating cause of action arising out of tripartite contract). 

* Supra note 2. 
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where a third person is named as beneficiary in a life insurance policy, the pro- 
ceeds belong exclusively to the beneficiary ‘and cannot properly be claimed by the 
* * * legal representative of his estate.’ We see no reason for excepting this case 
from the general rule, though brought in tort instead of ex contractu.” The con- 
tract theory of the duty may make it possible for the beneficiary to sue, on the 
ground that the contract was for the benefit of a third party, and this would also 
eliminate the question of survival. That the applicant might have changed the 
beneficiary if the policy had been issued should not be controlling, for the presump- 
tion should be that he had formed no intent to do so. 

V. Measure oF Damaces. It has been said that the proper measure of 
damages “could not exceed the amount of insurance applied for,” since “that would 
measure the utmost limits of the defendant’s liability to act, because, if it had 
acted, its liability would have been so limited.”68 Carl W. Funk®® points out 
that before a loss has occurred, but after a reasonable time has elapsed, the appli- 
cant should be permitted to recover nominal damages in a suit against the company. 
The loss, (e.g., death), having occurred, it is treated as a consequential damage, 
which seems proper.£®% The opposing argument is presented in Munger v. Mut. 
Res. Fund. L. Assur. Soc.,” i.e., that no substantial damages should be awarded be- 
cause the substantial injury, whether loss of opportunity to insure elsewhere by 
reason of intervening illness, disease, etc., or death, was proximately caused by 
such illness or death, and not by the company’s negligence. 

Suppose the company delays beyond a reasonable time and then rejects before 
a loss occurs, and because of the unreasonable delay, the applicant must pay a 
higher rate to obtain insurance in this or some other company than he would 
have had to pay if he had been notified sooner. It would seem that if there is 
really a duty to reply promptly, the applicant should recover the difference be- 
tween the premiums, but it might be argued that since the duty is not imposed 
to enable the applicant to obtain a bargain, but to enable him to procure insurance, 
the mere loss of a bargain without other damage is not actionable. 

VI. Conctusion. While it seems that the result achieved by holding the com- 
pany liable for unreasonable delay is socially desirable, the lack of a satisfactory 
theoretical basis for the duty is an undoubted weakness, and well-argued recent 
cases,?1 repudiating liability for that reason, appear to indicate a trend away from 
the prevailing doctrine. The Wisconsin Court in the Kukuska case followed the 
majority rule that there is a duty, (though not conceding that the action lay in 
tort), but the tone of the opinion in the Wallace case™? appears to narrow the 
rule of the former case. Whether the court in the Wallace case was laying the 
foundation for a repudiation of the rule except as applied to hail or similar types 
of insurance remains to be seen. Legislative action might settle the question by 
imposing a duty to reply promptly. 

Wurm A. Prarz. 





* Kukuska case, supra note 1. But note that in the Boyer case, supra note 7, $1,000 
insurance was applied for on a crop worth $1,200, which was totally destroyed, and the damages 
awarded in the tort action were $1,200! The case does not explain this anomaly. 

© Op. cit. supra, at page 220. 

6a See VANCE, op. cit. supra, 194. 

7 Supra note 2. 

™ Munger v. Mut. Res. Fund etc., and Swentutsky v. Prudential Ins. Co., both supra 
note 2. (1933 cases.) And see supra note 35. 

7 Supra, note 8. The court said, ‘‘Upon the facts in the Kukuska Case there could be no 
question as to the imperative need of diligence and speed in dealing with the application, having 
in mind the hazardous character of the season and the type of protection required by plaintiff. 
It is also clear that plaintiff in that case, by making application to the defendant, impaired, if not 
completely disabled, himself from making other applications for similar protection. It may 
seriously be questioned whether the same conclusion applies té life insurance at all... .” Cf. 
supra note 52. 











RECENT CASES 


Banks AND BANKING—COLLECTIONS.—A deposited checks with the B bank 
for collection. The B bank forwarded them to the C bank which collected, and 
paid the proceeds to the B bank by drafts drawn on the D bank in favor of the B 
bank; these drafts were dishonored. The C bank became insolvent; its receiver 
sued the B bank for money alleged to be due the C bank from the B bank. The 
B bank in its cross-demand attempted to set-off the dishonored drafts. Held: 
No set-off. Dakin v. Bayly, 54 Sup. Ct. 113 (1933). 

The majority of the United States Supreme Court decided that the B bank 
held these drafts merely as agent of the one who had deposited the checks for 
collection, and that a set-off against the claim owned by the C bank and prose- 
cuted by its receiver was impossible for want of mutuality in the quality of the 
debts. 

The dissenting opinion of Mr. Justice Stone contends that tthe set-off should 
have been granted; that since the B bank was without authority to accept in 
payment of the checks anything other than money, it could not have accepted 
the drafts as agent for A, but must have accepted them as owner and have 
credited A with the amount thereof. Thus the B bank as owner would be en- 
titled to set-off the dishonored drafts against the claim owned by the C bank 
and prosecuted by C’s receiver against the B bank in its individual capacity. 

It is generally held that, in the absence of a special authority to do otherwise, 
2 bank which receives commercial paper for collection may accept in payment 
therefor nothing other than money or that which by common consent is con- 
sidered and treated as money. Federal Reserve Bank v. Malloy, 264 U. S. 160, 
44 Sup. Ct. 296 (1924); Bradley Lbr. Co. v. Bradley County Bank, 206 Fed. 4i 
(C. C. A. 8th, 1913) ; Jersey Shore Trust Co. v. Owosso Sav. Bank, 223 Mich. 513, 
194 N. W. 588 (1923); Hommerberg v. State Bk. of Slayton, 170 Minn. 15, 212 
N. W. 16 (1927) ; State v. Neb. State Bank, 120 Neb. 539, 234 N. W. 82 (1931). 

The acceptance by a bank as collecting agent of anything other than money 
in payment for commercial paper deposited with it for collection, where the bank 
has no authority to accept anything but money, renders it liable to the de- 
positor of the commercial paper as though collection had been made in cash. 
First Nat. Bank v. Fed. Res. Bank, 6 F. (2d) 339 (C. C. A. 8th, 1925); First Nat. 
Bank v. First Utah Nat. Bank, 15 F. (2d) 913 (C. C. A. 8th, 1926); Hommer- 
berg v. State Bk. of Slayton, supra. Scott, Cases on Trusts (1st ed. 1919) 70. 

Where a bank accepts in payment of a check which, it holds for collection, an- 
other bank’s draft on a third bank, it becomes the unconditional owner of that 
draft, and on non-payment thereof becomes liable to the payee of the check de- 
posited for collection. Jensen v. Laurel Meat Co., 71 Mont. 532, 230 Pac. 1081 
(1924) ; First Nat. Bank v. Hancock, 61 S. W. (2d) 871 (Tex. Civ. App. 1933). 

At the moment that the bank, with which commercial paper has been de- 
posited for collection, makes that collection, the relationship between the depositor 
and the bank changes from that of principal and agent to that of creditor and 
simple contract debtor. In re Jarmulowsky, 249 Fed. 319 (C.C.A. 2nd, 1918); 
First Nat. Bank v. William, 15 F. (2d) 585 (E. D. N. C. 1926); Hecker-Jones- 
etc. Co. v. Cosmopolitan Trust Co., 242 Mass. 265, 136 N. E. 336 (1922); Eifel v. 
Veigel, 169 Minn. 281, 211 N. W. 332 (1926); Montana-Dakota Power Co. v. 
Johnson, 23 P. (2d) 956 (Mont. 1933); for additional cases see: Bocert, Trusts 
(Ist ed. 1921) 22, n. 22; 1 Morse, Banks anp Banxino (6th ed. 1928) §248; 
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Scott, Cases on Trusts (1st ed. 1919) 67. The theory of this rule is based on 
the practice of banks to credit those for whom collections have been made, the 
bank using the specific proceeds and remitting in its usual exchange. Citisen’s 
Bank v. Bradley, 136 S. C. 511, 134 S. E. 510 (1926). 

From the foregoing citations of authority it would seem that the dissenting 
opinion in the principal case is the better and more logical view. The collecting 
bank having no authority to receive anything but money must have acted on 
its own behalf in accepting the drafts; it thereby became liable as though it had 
received cash. Treating the receipt of the drafts then as a receipt of cash, this 
collection gave rise to the relation of debtor and creditor between the collecting 
bank and the depositor, and the collecting bank became the owner of the drafts. 
Being the owner of the drafts, the collecting bank clearly has the right to set-off 
the claim based on their dishonor against a claim made by the drawer of those 
drafts against the collecting bank in its individual capacity. 

Wisconsin has adopted the Uniform Bank Collection Code, Wis. Star. (1931) 
§220.15 (10), which provides that the collecting bank may accept a draft in lieu 
of cash without becoming responsible as debtor; hence this exact problem if it 
arose as to collections made entirely within this state would be controlled by the 
statute. The collecting bank, under the Collection Code, would not have been 
in a position to claim a set-off of the dishonored drafts, for it would have ac- 
cepted and held them as agent for the depositor. 


Raymonp I. GERALDSON 


BANKS AND BANKING—PREFERRED CLAIMS—TRACING FUNDS—AUGMENTATION OF 
AssETs.—A contracted to sell land to B. B drew a check against his account in the 
X bank, and presented it to the cashier; A deposited deed with cashier; A, B, and 
cashier understood that upon approval of title by B’s attorney, cashier should 
deliver consideration to A and title to B. Cashier had A endorse the check, 
charged it to B’s account, and canceled it, drawing a draft in the same amount on 
a Minneapolis bank, and placing the draft and deed in the same envelope, where 
they remained until the bank became insolvent. At insolvency, X bank had more 
than the amount of the check in cash, and had credit in the Minneapolis bank in 
excess of the draft. A claims a preference on the grounds that bank held draft 
in escrow, and never acquired a property in it. Held: preference denied on the 
grounds that the assets of the bank had never been augmented, and that the en- 
tire transaction had been one of bookkeeping only. A strong dissent upheld A’s 
view—that the bank became agent and trustee for A, and that when the cashier 
canceled the check, he depleted the assets of the bank by that much, and when he 
drew the draft and charged it to A, he augmented the assets by that much. 
Badger State Bank of Badger et al. v. Weiss et al., 249 N.W. 803 (S.D. 1933). 

The question involved here has been the subject of much controversy in the 
courts of this country, and has resulted in a general misunderstanding of the na- 
ture of the rights of a cestui que trust to a preferred claim against the assets of his 
insolvent trustee. The English courts have followed the rule declared in Bayle v. 
Stewart, 1 Y. & C. Ex. 265 (1801), and reiterated in In Re The Farmers’ Produce 
Co., Ltd., Ex Parte Bishop, 20 Vict. L. Rep. 62 (1894), that cestui must trace and 
identify the trust funds in the hands of trustee or his representative, before he can 
assert a priority claim. This rule was originally adopted in the United States, but 
has been modified by some jurisdictions, which require only a showing that the 
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general assets of the insolvent have been augmented by the proceeds of the trust 
property. In McLeod v. Evans, 66 Wis. 401, 28 N. W. 173 (1886), it was held 
that the cestui acquired a preferred claim against the assets of insolvent bank by 
a showing that the proceeds of the trust fund went into the general assets. This 
“modern” equity doctrine was expressly overruled in Nonatuck Silk Co. v. Flanders, 
87 Wis. 237, 58 N.W. 383 (1894), and a return to the general rule that (1) the 
trust fund must be traced into the estate of the trustee, and (2) the corpus of 
the fund must be found and identified, was announced. 

Iowa and Nebraska adhere to the modified rule requiring only augmentation 
of assets. Morrison v. Lincoln Savings Bank & Safe Deposit Co., 57 Neb. 225, 77 
N.W. 655 (1898) ; Jones v. Chesebrough, 105 Iowa 303, 75 N.W. 97 (1898): “Before 
a preference is sustained, cestui must show that the estate has been so benefited 
by a misappropriation of the trust fund that its removal or its equivalent from 
the estate will be without prejudice to creditors.” Rhode Island states that there 
can be no equitable relief unless the fund is apparent in debtor’s estate. Slater v. 
The Oriental Mills, 18 R. 1. 352, 27 Atl. 443 (1893). Federal courts are split on the 
proposition, some requiring specific tracing of the trust property. Mechanics and 
Metals National Bank v. Buchanan, 12 F. (2d) 891 (C.C.A. 8th, 1926); Dixon v. 
Hopkins, 56 F. (2d) 783 (C.C.A. 5th, 1932). Other federal courts require only a 
showing of augmentation of debtor’s assets. City Bank v. Blackmore, 75 Fed. 771 
(C.C.A. 6th, 1896) ; City of Miami v. First National Bank of St. Petersburg, Fla., 
58 F. (2d) 561 (C.C.A. Sth, 1932). 

The principal case follows several decisions by the South Dakota Supreme 
Court, holding that the state is committed to “the federal rule, that in order to 
establish preference in such cases ... it must be proved not merely that the 
trust property went into the general assets of the insolvent bank, and thereby 
increased the amount and value thereof coming to the hands of the receiver, but 
that the trust property or its proceeds went into a specific fund, or into a specific 
identified piece of property, which is traceable into the actual assets in the 
hands of the receiver.” Milligan v. First State Bank, 55 S.D. 528, 226 N.W. 747 
(1929). Apparently, the court in 1929, required both tracing and augmentation, 
and in 1933, it laid particular stress on the lesser requirement, augmentation, 
despite the fact that tracing was shown. 

In the principal case the cashier canceled the check, going beyond the scope of 
his authority to do so. This at once established a trust ex maleficio with respect to 
the proceeds of the canceled check. It is conceded that had the check never been 
canceled, A would simply have been a general creditor, Mechanics and Metals Na- 
tional Bank v. Buchanan, supra, but the act of cancelation itself effects a depletion 
of the assets of the bank, and the draft drawn on the Minneapolis bank constituted 
an augmentation of the assets of X bank, when the account was taken over by the 
receiver. See Winkler v. Veigel, 176 Minn. 384, 223 N. W. 622 (1929). 

The contention of dissenting Justice Polley in the principal case, that when 
the cashier purchased the draft on the Minneapolis bank, he augmented the funds 
of the bank just that much, is not only supported by authority, but also seems to 
be the most logical result to reach. The draft constituted a cldim against the 
Minneapolis bank, and upon issuance and charging to A’s account, became at once 
a separate and distinct addition to the assets of the bank. It is needless to point 
out that the strict rule of tracing the proceeds of the check into the assets of the 
bank has been complied with. Fundamentally and logically, that should be enough 
to establish A’s preference, on the theory of identification of trust property. But 
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South Dakota goes further, and requires not only a tracing, but an augmentation, 
hopelessly confusing the reason and the application of the rule adopted by some 
jurisdictions for requiring only augmentation. In these jurisdictions, the strict 
rule of tracing is relaxed to a proof of augmentation to facilitate the establishment 
of priority claims by cestuis in litigation involving banks, where in many instances 
it would be a practical impossibility specifically to identify the proceeds of a cash 
fund. Townsend, Bank Collections (1930) 39 Yate L. J. 980, 994; 3 Pomeroy, 
Eourry Juris. (4th ed. 1918) §1048 (e). 

Though there is a conflict of authorities concerning the application of either 
rule, no court has gone to the length South Dakota has in refusing a preference 
when the funds were specifically traceable, simply because it adheres to the 
minority view that the assets of the bank are not augmented by a credit transaction. 
This is an example of how a minority view on an issue which should not have 
been involved in the litigation, can defeat an otherwise meritorious claim. Thus 
it seems that South Dakota is out of the current of authority, and the result in the 
principal case undesirable, since the draft on the Minneapolis bank stands in the 
place of the proceeds of the canceled check, and meets the strictest rules of tracing. 


Donato C. Here. 


Brits AND NoTEs—ACCELERATION CLAUSE—WAIVER oF Derautt—Nortice.— 
Garnishee defendant held notes made by the principal defendant, payable in in- 
stallments at specified dates, and containing the following acceleration clause: 
“Failure to pay any installment as the same becomes due shall render the entire 
obligation then due and payable.” The jury found that in accepting payments 
after maturity of installments, the garnishee defendant waived its rights to con- 
sider the notes as matured. On appeal from a judgment for the plaintiff, held: 
the notes became due automatically upon default, and a waiver thereof was im- 
possible; hence the garnishee defendant had the right to apply the deposits to its 
own claim. Henry v. Madison Aerie No. 623, Fraternal Order of Eagles of Madi- 
son, Wis., et al. (First National Bank of Madison, Wis., Garnishee), 250 N. W. 
442 (Wis. 1933). 

Acceleration clauses may impair negotiability as affecting time certainty, N. I. 
L. §1 (2); Wis. Star. (1931) §116.02 (3); but in general a clause giving an op- 
tion to the holder to accelerate on the maker’s default does not affect time cer- 
tainty, N. I. L. §4 (2); Wis. Star. (1931) §116.08 (3), siace the time of pay- 
ment does not depend upon the “whim or caprice of the holder.” This is made 
clear in Wisconsin by the adoption of a clause additional to the provisions of 
N. L. L. §4; see Was. Star. (1931) §116.08 (4). Thorp v. Mindeman, 123 Wis. 
149, 158, 101 N. W. 417 (1904). Cf. Wis. Yearly Meeting of Freewill Baptists v. 
Babler, 115 Wis. 289, 91 N. W. 678 (1902) ; Clark v. Horicon State Bank, 171 Wis. 
133, 176 N. W. 906 (1920); and Muender v. Muender, 182 Wis. 417, 196 N. W. 
773 (1924), where the instruments authorized, or were construed to authorize, a 
confession of judgment before maturity. See criticism in Wickhem (1925) 3 Wis. 
L. Rev. 105; (1931) 30 Micu. L. Rev. 297. For general discussion see Chafee, 
Acceleration Provisions in Time Paper (1919) 32 Harv. L. Rev. 747; Aigler, 
Time Certainty in Negotiable Paper (1929) 77 U. Pa. L. Rev. 313 at 322. 

The same principle would seem to apply whether the default is in the pay- 
ment of one installment of a note, N. I. L. §2 (3); Wis. Strat. (1931) §116.03 
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(3) or of the interest thereon, or default in an installment or interest in one of a 
series of notes. See Chafee, Acceleration Provisions in Time Paper, supra at 764. 
In Pierce v. Shaw, 51 Wis. 316, 8 N. W. 209 (1881) notes maturing at different 
dates containing an “acceleration on default” clause, and held by various persons, 
were held upon default of interest payments to be payable at once so that all 
the holders shared equally in the proceeds of the mortgage sale. The court held 
the usual rule potior in tempore, potior in jure had no application, since “the 
happening of this contingency fixes the time of payment absolutely at the time 
when such contingency [the failure to pay interest] occurred,” so that it was not 
necessary for the mortgagee or his assigns to exercise any election and give notice 
thereof to the mortgagor.” In Hodge v Wallace, 129 Wis. 84, 108 N. W. 212 
(1906), which involved a single note containing the clause on its face, a holder 
taking such a note after default in interest, was held to take subject to equities 
between the original parties because such default automatically matured the note 
allowing no option to the holder. (The court discusses the question of when 
notice of the stipuation is imputed to the holder at p. 88.) 

The principal case, therefore, carries to a logical conclusion the Wisconsin 
doctrine of automatic acceleration, which proceeds on the theory that the pro- 
vision exists for the benefit of both obligor and obligee, and that the expressed 
intention of the parties controls the contract. While there is some authority in 
support of the Wisconsin view construing an acceleration clause as automatic, 
First National Bank of Sturgis v. Peck, 8 Kan. 660 (1871); Kelly v. Kershaw, 
5 Utah 295, 14 Pac. 804 (1887), the weight of authority, upon the following 
grounds, construes such provisions as giving the holder an option to declare the 
whole sum due: (1) the acceleration clause is by the nature of the transaction 
intended for the protection of the holder; (2) the obligor otherwise can take ad- 
vantage of his own wrong; (3) the word “void” in a lease or insurance policy 
is usually construed to mean “voidable” at the option of the lessor or insurer; 
(4) the value of the holder’s investment is otherwise impaired; (5) the debtor’s 
position is also jeopardized by the risk which the creditor would assume in 
overlooking default. Chicago Ry. Equipment Co. v. Merchants Bank, 136 U. S. 
268, 10 Sup. Ct. 999 (1889) ; Gillette v. Hodge, 170 Fed. 313 (C. C. A. 8th, 1909) ; 
Phillips v. Taylor, 96 Ala. 426, 11 So. 323 (1891); Mason v. Luce, 116 Cal. 232, 
48 Pac. 72 (1897) ; Watts v. Hoffman, 77 Ill. App. 411 (1898) ; Watts v. Creighton, 
85 Ia. 154, 157, 52 N. W. 12 (1892) ; Lowenstein v. Phelan 17 Neb. 429, 22 N. W. 
12 (1885); Cox v. Kille, 50 N. J. Eq. 176, 24 Atl. 1032 (1892); Batey v. Walter, 
46 S. W. 1024 (Tenn. Ct. App. 1897); White v. Kurtz, 37 Wash. 34, 79 Pac. 495 
(1905) ; Note (1922) A. L. R. 284; 3 Wittiston, Contracts (1920) §2025; Note 
(1923) 2 Ore. L. Rev. 187; Note (1929) 14 Corn. L. Q. 476. Cases apparently 
contrary to the majority view may be distinguished as involving merely the 
statute of limitations, which is construed to run “from the earliest date at which 
an action could be brought.” Boyd v. Buchanan, 176 Mo. App. 56, 162 S. W. 
1075 (1913); cf. Putthofi v. Walker, 213 Mo. App. 228, 248 S. W. 619 (1923). 
For an exhaustive list of authorities on this point see Perkins v. Swain, 35 Idaho 
485, 488, 207 Pac. 585 (1922). 

It must be noted however that even by the majority viewpoint if a holder 
has notice of defaults (quaere, what constitutes such notice?) in installments 
or of a series note, he is affected with equities even though the option has not 
been exercised. Accord: Hodge v. Wallace, supra, dictum. The question then 








RECENT CASES 195 


arises as to what constitutes notice of defenses. In Wisconsin a purchaser of suc- 
cessively maturing notes (containing no acceleration clause) was not held charge- 
able with notice of equities from knowledge that the first note was overdue, where 
the notes did not indicate a single transaction and consideration, Boss v. Hewitt, 15 
Wis. 260 (1862); and in a later case such a purchaser was not held chargeable 
with notice by his prior possession of one overdue note for collection together 
with knowledge that all the notes were of the same transaction and that interest 
upon them was overdue. Patterson v. Wright, 64 Wis. 289, 25 N. W. 10 (1885). 
Notice of equities is not imputed from mere nonpayment of interest. Kelley v. 
Whitney, 45 Wis. 110, 155 (1878). Since in Wisconsin acceleration can be made 
optional if the language expressly so indicates, quaere, whether, if a purchaser 
knew either that an interest installment, or one of a series of notes not given as 
part of the same transaction, had become due, would he be charged with notice of 
the exercise, by a previous holder, of the option to accelerate? 


Apert C. HELLER 


CONSTITUTIONAL LAW—INTERSTATE COMMERCE—STATE TAXATION OF Goons IN 
INTERSTATE CoMMERCE.—Minnesota imposed a tax on livestock in stockyards. 
Such livestock were received by commission men from points largely outside of 
the state. Part of the cattle were reshipped to points within and without the 
state, part were prepared for consumption at slaughterhouses near the stockyards. 
Held: the tax is valid, non-discriminatory, and does not interfere with interstate 
commerce. Minnesota v. Blasius, 54 Sup. Ct. 34 (1933). 

State taxation of livestock in this situation is allowed on the theory that 
the break in transit is sufficient to end the interstate commerce journey, inasmuch 
as the stop is not an incident to that journey. It is in fact the important thing, for 
a new set of transactions begins after the livestock has reached the consignee, the 
commission man. And yet in similar stockyard transactions the break in the inter- 
state journey has been held inconsequential as far as federal control of livestock in 
stockyards is concerned. Stafford v. Wallace, 258 U.S. 495, 42 Sup. Ct. 397 (1922). 
In spite of the fact that the interstate journey may technically and logically have 
ended inasmuch as the stock has arrived at its destination, yet the court has looked 
upon the entire set of transactions from the seller to the ultimate consumer of the 
meat as one continuous stream of commerce. The break in the stream may be 
very great, for the livestock may be reshipped for the purposes of fattening and 
may not, therefore, reach the ultimate consumer until a long time after it has left 
the producer. Nevertheless, for the protection of the general welfare, federal regu- 
lation is held valid. 

Wherever positive control on the part of Congress is concerned, the concept 
“interstate commerce” is extended to include far more than strict or logical con- 
struction allows. “Commerce among the states is not a technical legal conception, 
but a practical one, drawn from the course of business,” Justice Holmes in Swift 
and Co. v. U. S., 190 U. S. 375, 25 Sup. Ct. 276 (1905). The attitude of the Su- 
preme Court seems to indicate that in policy and general welfare matters the court 
will extend the commerce clause as far as possible in order to conform to the ex- 
pressed will of the national legislature. Questions of the remoteness of the agency 
to be controlled enter in, but are not necessarily determining. Rather it seems 
that the need for uniform national regulation in the interest of the general public 
is the primary consideration. 
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It is only by thus broadening the definition of interstate commerce that the 
purpose of the Constitution to bring commerce under national protection and con- 
trol can be achieved. In Stafford v. Wallace, supra, the court, speaking through 
Chief Justice Taft, refuses to enter into any “nice and technical inquiry” into the 
non-interstate character of some of the transactions involved, for thereby the 
purpose of the Constitution would be defeated. 

Nevertheless, just as practical considerations must determine the extent to 
which federal regulation is permissible without regard to strict logic, so similarly 
the need of the states for revenue sources must carry greater weight than anv 
logic in determining the validity of a state tax on interstate commerce. With 
ever expanding federal control of commercial activities to include transactions 
which once were regarded as purely local, the state income would be materially 
reduced if the exclusiveness of federal control over interstate commerce were in- 
sisted upon as much as logic demands. The matter must be viewed in a practical 
and realistic manner. 

Not all taxation is allowed. The power of the state is restricted to circum- 
stances where the effect of the tax is viewed as indirect. Thus, property in general 
is subject to state taxation, even though it is devoted to interstate business. Cudahy 
Packing Co. v. State of Minnesota, 246 U. S. 450, 38 Sup. Ct. 373 (1918). The 
tax must, however, be non-discriminatory. Welton v. Missouri, 91 U.S. 275, 23 L. 
ed. 347 (1876). The goods which make up interstate commerce may also be taxed 
as soon as the interstate transit ends, as soon as the goods have acquired a more 
or less permanent situs in the state, even though the original package has not been 
broken. American Steel and Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365 
(1904). However, goods that are actually in transit or only temporarily halted in 
the course of business are still in interstate commerce and may not be taxed by 
the state. Champlain Realty Co. v. Brattleboro, 260 U. S. 366, 43 Sup Ct. 146 
(1922). The validity of a state tax on goods technically in interstate commerce 
seems to depend on the fact that a more or less permanent break has occurred 
in the interstate journey. The principal case, however, goes a step further. It 
allows a state tax on goods which have been held to be within the stream of in- 
terstate commerce. The break in transit is declared to be sufficient to allow state 
taxation, although that same break is not sufficient to prevent federal regulation. 
The decision indicates clearly that the same transaction may be both interstate 
and local, one for purposes of taxation by the state, the other for purposes of 
federal control. Were it otherwise, the expanding concept of interstate commerce 
would soon effectually reduce the states to impotence. 


E. S. WENGERT 


Evmence—Dyinc DecLarRATIONS—ADMISSIBILITY OF EvipeNce To SHow De- 
CEASED’s STATE OF Minp.—Petitioner was convicted of the murder of his wife by 
poisoning. Witnesses for the defense had testified to declarations of Mrs. Shepard 
which suggested a mind bent on suicide. In rebuttal the government offered in 
evidence, as a dying declaration, the wife’s statement to the nurse in the ab- 
sence of her husband that the husband had poisoned her and that she was not 
going to get well. However, the wife was apparently in an improved physical 
condition at the time and there was no proof that the statement was made with- 
out hope of recovery. There was little doubt that the statement should not have 
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been received as a dying declaration, but the Circuit Court of Appeals held that 
it was admissible to show a mental state rebuting the theory of suicide. Held: 
That (1) where evidence of a declaration is admitted on one ground which is 
erroneous, but might have been admissible on a narrower ground, it is still error 
to admit it where the parties clearly understand it to be admitted on the first 
ground, and where the court does not instruct the jury of the narrower ground; 
(2) the statement in question was not admissible to rebut the evidence of the 
wife’s intent to commit suicide, for it went further than giving evidence of her 
intent to live and was evidence that her husband had poisoned her. Declarations 
of intent, casting light on the future, are distinguishable from declarations of 
memory, pointing backward to the past act of a third person. Shepard v. U. S., 
54 Sup. Ot. 22 (1933). 

In regard to the first holding that where evidence is offered and received on 
an erroneous ground it cannot later be sustained for a purpose unmentioned and 
unthought of at the trial, the court said that, even were the wife’s statements ad- 
missible as a declaration showing a mental state inconsistent with the deceased’s 
previous statement of intention, the court would not press the doctrine of mul- 
tiple admissibility so far as to expect the jury to consider the declarations for 
that purpose only. “Discrimination so subtle is a feat beyond the compass of ordi- 
nary minds. The reverberating clang of the accusatory words would drown all 
weaker sounds.” 

The importance of the principal case appears to lie in the concise and suc- 
cinct manner in which Justice Cardozo allays whatever fears were raised by 
Professor Seligman in his interpretation of Mutual Life Insurance Co. v. Hillmon, 
145 U S. 285, 12 Sup. Ct. 909 (1892), in Seligman, An Exception to the Hear- 
say Rule (1912) 26 Harv. L. Rev. 146. The Hillmon case held that it was 
permissible to introduce evidence of declarations of a person’s intent in order to 
prove the doing of the act intended. It was the view of Seligman and others that 
if the state of mind which we call intention, proved in the standard manner by 
declarations of the person entertaining the intention, is considered material in an 
effort to prove the occurrence of a future act intended,—so likewise might the 
state of mind which we call memory, similarly proved by declarations, be material 
in an effort to prove a past fact. This, of course, would undermine the entire doc- 
trine of hearsay, and admit almost all hearsay evidence. 

Professor Seligman’s view has been doubted and criticised, Maguire, The 
Hillmon Case—Thirty-three Years After (1925) 38 Harv. L. Rev. 709; Hutchins 
and Slesinger, State of Mind to Prove An Act (1929) 38 Yate L. Rev. 283, and has 
not been generally followed by the decided cases. Probably the leading case up- 
holding his view and admitting declarations of mental state to prove the doing 
of a past act is the English case of Lloyd v. Powell Duffryn Steam Coal Co., 
[1914] A. C. 733. An attempt to support this case has been made on the ground 
that, as declarations of intent are dynamic and non-testimonial in form, they 
should be allowed to prove a past as well as a future act. Counter to this is the 
argument that when the inference is made from the mental state to a future act 
it is purely circumstantial with no possibility of a jury assuming the truth of the 
fact from the mere declaration; but when the mental state is offered to prove 
a past act it is similar to testimony and the jury would tend to credit it as such. 
But in the principal case the declaration was not one of intention, it was a direct 
statement of a past act. For cases under the majority rule see: Griffeth v. Griffeth, 
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50 Md. 466 (1878), Shailer v. Bumstead, 99 Mass. 112 (1868), C. & A. R. R. Co. 
v. Industrial Board, 274 Il. 336, 113 N. E. 629 (1916). 

The Wisconsin court adopts the majority rule and, following the Hillmon case, 
supra, and to the extent sanctioned by the principal case, permits declarations of 
intent as evidence of the probable happening of future acts. State v. Dickinson, 41 
Wis. 290 (1877) (abortion; deceased’s declarations that she was going to the de- 
fendant for the purpose of procuring an abortion, admitted) ; cf. Bonich v. State 
202 Wis. 523, 232 N. W. 873 (1930); see also Rens v. Relief Assn., 100 Wis. 266, 
75 N. W. 991 (1898) (statements of intent to commit suicide admissible when 
close in point of time and made under circumstances indicating truth). 

Wisconsin has not permitted declarations as evidence of past acts. Maine v. 
Maryland Casuality Co., 172 Wis. 350, 178 N. W. 749 (1920) (here deceased stated 
that he had been injured while moving an ice box. Held: not admissable even 
when made to a surgeon to enable treatment, as it related to a past event) ; 
Andrews v. Casualty Co., 154 Wis. 82, 142 N. W. 487 (1913) (the question here 
was whether deceased had been murdered or had committed suicide. Held: state- 
ments made by him after being removed from the scene, saying it was murder, 
were not part of the res gestae and were objectional as being self-serving declara- 
tions.) 

Wisconsin has, however, created a new-~-exception for hearsay in wills cases, 
and in the early cases did this in the guise of a circumstantial case of a state of 
mind (belief) to prove a past act or failure to act. In re Valentine’s Will, 93 Wis. 
45, 67 N. W. 12 (1896) ; see also Will of Johnson, 170 Wis. 436, 175 N. W. 917 
(1920). But not to prove an act of a third person. Lonecher’s Will, 112 Wis. 461, 
88 N. W. 215 (1901). See Note (1925) 38 Harv. L. Rev. 959; cf. Note (1921) 
6 Corn. L. Q. 201; see also (1925) 19 Inx. L. Rev. 577; (1931) 44 Harv. L. Rev. 
990. 


Ricwarp S. HipPpENMEYER. 


FIxTURES—CONDITIONAL VENDOR AND Prior Mortcace or REaLty—X Co. in 
June, 1927, executed a mortgage (deed of trust), containing an “after acquired 
property” clause, on its real and personal property. In November and December, 
1928, X Co. purchased certain machinery and an automatic sprinkler system under 
conditional sale contracts and installed them in its factory. Subsequently the 
mortgagee of the realty brought a foreclosure action and claimed that the ma- 
chines and sprinkler were fixtures and as such subject to the mortgage. Conditional 
vendor claims the right to remove them by virtue of the conditional sale contract. 
Held: In the light of the court’s interpretation of the Uniform Conditional Sales 
Act, conditional vendor’s reservation of title may prevail. People’s Savings and 
Trust Co. et al. v. Munsert et al., 249 N.W. 527 (Wis. 1933). 

On this question of the conflicting rights of the conditional vendor and the 
prior mortgagee of the realty the rule upheld by the greater number of jurisdictions 
in the United States, the general rule, as it shall be called herein, is to the effect that 
where removal of the fixtures will not materially injure the premises, a seller 
thereof, retaining title thereto, may assert his right as against the prior mortgagee 
of the realty. New Chester Water Co. v. Holly Mfg. Co., 53 Fed. 19 (C.C.A. 3rd, 
1892) ; Raymond v. Ball, 210 Fed. 217 (C.C.S.D. Ill. 1913); Title Bond and Guar- 
anty Co. v. Pointer, 243 Mich. 415, 220 N.W. 786 (1928); North Shore Co. v. 
Broman et al., 247 N.W. 505 (Minn. 1933). The reasoning on which this rule is 
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founded is that the prior mortgagee has parted with nothing on the faith that the 
chattel subsequently affixed to the realty is a part thereof. Beatrice Creamery Co. 
v. Sylvester et al., 65 Colo. 569, 179 Pac. 154 (1919); that where removal does 
not injure the premises it does not diminish the mortgagee’s original security. 
Holland Furnace Co. v. Bird, 21 P. (2d) 825 (Wyo. 1933). It is also said that 
where the mortgagor never acquires title, the mortgagee can not possibly have a 
lien on the article affixed to the realty. Wurlitzer v. Cohen, 156 Md. 368, 144 Atl. 
641 (1929). 

The adoption of the Uniform Conditional Sales Act, which provides that “if 
the goods are so affixed to the realty, at the time of a conditional sale or sub- 
sequently, as to become a part thereof and not to be severable wholly or in any 
portion without material injury to the freehold, the reservation of property as to 
any portion not so severable shall be void after the goods are so affixed, as 
against any person who has not expressly assented to the reservation,” has not 
altered the general rule in the several jurisdictions, but has served merely as a 
reinforcement of it as indicated by the principal case. In this case the court 
apparently felt that the Uniform Conditional Sales Act indicated so strongly 
that the general rule was correct that the court was justified in departing from its 
previous stand and adopting the general rule. 

One court has said that under the Uniform Conditional Sales Act material 
injury in detaching, not intention in attaching is the test by which to determine 
whether or not a chattel has become a fixture. Future Bldg. and Loan Ass’n. v. 
Mazzocchi, 107 N.J. Eq. 422, 152 Atl. 776 (1931). The interpretation of material 
injury has varied somewhat in the several jurisdictions, but the tendency has been 
for the decisions to adhere to one of two views. The one view is that material 
injury to the freehold means not only injury to the structure, but also injury to 
the institution or the functioning-plant of which the structure is a part. Future 
Bidg. and Loan Ass’n. v. Mazzocchi, supra; MacLeod v. Satterthwait, 109 N.J. 
Eq. 414, 157 Atl. 670 (1932) ; Domestic Electric Co. v. Mezzaluna, 109 N.J. Law 
574, 162 Atl. 722 (1932). The other view is to the effect that material injury means 
simply injury to the physical plant, that a removal which leaves intact the struc- 
ture, complete and usable as it was before the annexation, works no material in- 
jury to the freehold. Bank of America Nat’l. Ass’n. v. LaReine Hotel Corp., 108 
N.J. Eq. 567, 156 Atl. 28 (1931); Reliable Bldg. and Loan Ass’n. v. Purifoy, 111 
N.J. Eq. 575, 163 Atl. 151 (1932); Harvard Financial Corp. v. Constr. Co., Inc., 
261 N.Y. 169, 184 N.E. 748 (1933); Wheat v. Otis Elevator Co., 23 F. (2d) 153 
(C.C.A. 5th, 1927). 

As between the prior mortgagee of the realty and the conditional vendor of 
the chattel, the better view seems to be that material injury to the freehold should 
be construed as an injury to the physical plant; for though it may be true that the 
removal of fixtures may destroy the functioning unit before it harms the physical 
structure, it is also true that in the situation dealt with here the removal of the 
fixtures leaves the structure as it was at the time the real estate mortgage was 
given. How far then may the conditional vendor go in removing fixtures before 
the injury he does to the physical plant is material? The following cases illustrate 
situations in which the injury to the premises caused by the removal of the chattels 
affixed thereto has been held not to be material injury: Detroit Steel Cooperage 
Co. v. Sistersville Brewing Co., 233 US. 712, 34 Sup. Ct. 753 (1914) (removing 





1 For a treatment of the threefold test by which fixtures are determined, see (1933) 8 
Wis. L. Rev. 183. 
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a brick wall enclosing a tank in the recess of a brewery); Binkley v. Forkner, 
117 Ind. 176, 19 N.E. 753 (1888) (injury to the masonry supporting the machine 
to be removed) ; Metropolitan Stone Works, Inc. v. Probel Holding Corp. et al., 
131 Misc. Rep. 519, 227 N. Y. Supp. 414 (1928) (breaking cement base to remove 
fountain) ; Modern Security Co. v. Thwaites, 138 Misc. Rep. 469, 246 N. Y. Supp. 
405 (1930) (loosening and falling of plaster; leaving pipe holes in floor); Prisco 
and Soverio Inc. v. Bifulco Bros. Inc., 234 App. Div. 122, 254 N. Y. Supp. 459 
(1931) (nail-holes in kitchen walls) ; Evans v. Argenta Bldg. and Loan Ass’n., 180 
Ark. 654, 22 S. W. (2d) 377 (1929) (screw-holes in wall and floor). In the case 
last cited, however, the court said excavation of water pipes from the ground and 
removal of pipes from the walls are material injury. 

The court decisions which take the view contrary to that set out above as the 
general view are said to come under the Massachusetts rule; this rule maintains 
that the rights of the mortgagee of the realty cannot be affected by an agreement 
to which he is not a party, and that his right to a chattel affixed to the land is 
superior to that of the conditional vendor despite the agreement between the 
conditional vendor and vendee that title shall remain in the conditional vendor. 
Hunt v. Bay State Iron Co. et al., 97 Mass. 279 (1867) ; Smith Paper Co. v. Servin, 
130 Mass. 511 (1881) ; Gaunt v. Allen-Lane Co., 128 Me. 41, 145 Atl. 255 (1929). 
That the fixture conditionally sold can be removed without material injury to the 
realty does not preclude its passing to the prior mortgagee of the realty under the 
Massachusetts rule. Greene v. Lampert, 274 Mass. 386, 174 N. E. 669 (1931). 

Wisconsin adopted this rule very early, Frankland et al. v. Moulton, 5 Wis. 1 
(1855), and reiterated it in Fuller-Warren Co. v. Harter, 110 Wis. 80, 85 N.W. 698 
(1901). In the case here annotated, however, Wisconsin has swung over to the 
general rule as set forth above. 


Raymonp I. GERALDSON. 


INSURANCE—SvuIcIpE CLAUSE—SANE OR INSANE—Defendant insured the life 
of the deceased under a policy containing a clause providing that “if within two 
years from the date hereof the insured shall, whether sane or insane, die by his 
own hand, the liability of the company shall be limited to the premiums paid.” 
The jury found that the deceased unintentionally stepped or jumped out of a 
third story window while so intoxicated as to be unable to understand that such 
act might cause his death. Held: death resulting from insured’s own act does 
not exempt an insurer from liability unless the act was intentional and was com- 
mitted by the insured while conscious of its physical nature and its immediate and 
direct consequences, which excludes death resulting from the act of an insane 
person. Ladwig v. National Guardian Life Insurance Company, 247 N. W. 312 
(Wis. 1933). 

Even though intoxication be placed on a level with insanity the general view 
is opposite to that taken in the principal case. See Vance, INsuRANCE (2d ed. 
1930) §228 at 809-811. In reaching its decision the court said it has long been 
the law in Wisconsin that the quoted policy provision exempting liability applies 
only where “the insured, at the time he executed the act of self-destruction, was 
capable of forming an intent to take his own life, and conscious of the nature and 
physical consequences of the act.” This statement was based upon two earlier Wis- 
consin cases, Pierce v. The Traveler's Life Insurance Company, 34 Wis. 389, (1874), 
and Cady v. Fidelity and Casualty Co., 134 Wis. 322, 113 N.W. 967 (1908). In 
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the Pierce case, supra, the insured was found dead with a pistol wound through 
his heart, and the pistol lying at his side. There was evidence submitted by the 
plaintiff that the deceased had been of unsound mind. The trial court instructed 
the jury that if the act of shooting was not the volunatry act of a sane man the 
company was liable, refusing the latter’s request to charge, among other charges 
submitted, that deceased’s “moral responsibility,” i.e. inability to distinguish be- 
tween right and wrong, was immaterial. On appeal, the court reversed the judg- 
ment for plaintiff, and ordered a new trial on the ground that the trial court 
had erred both in its instructions and refusals. The court stated that the proper 
issue was suicide or accident, not sanity or insanity, and that if the insured in- 
tended to cause his death and understood the physical nature and consequences of 
his act, it was suicide and the company was liable although the insured was insane, 
i.e., did not appreciate the moral quality of his purpose. In Bachmeyer v. The 
Mutual Reserve Fund Life Assn., 82 Wis. 255, 52 N.W. 101 (1892), not cited by 
the court in the principal case, in which case the insured swallowed a drug and 
died, the court went to the extreme opposite of the principal opinion, holding to 
the effect that insanity would tend to negative the possibility that the act was un- 
intentional or mistaken, i.e., accidental. In the Cady case, supra, the insured in a 
state of delirium threw himself over a railing into an elevator shaft and died as a 
result. In a very confused opinion the court affirmed a judgment holding the 
company liable, upholding a refusal to instruct that the delirious state of the in- 
sured at the time of the act was immaterial. The court purported to follow the 
Pierce case, and held the death accidental, hence not suicide. 

The decision in the Cady case suggests the proposition that the mental state 
of the insured at the time of the act is material on the issue of intent and under- 
standing, but does not support the extreme proposition of the principal case that 
“insanity” ipso facto negatives intent and understanding. On the contrary the 
opinion clearly suggests that an insane person may commit suicide, provided he 
intended self-destruction and was conscious of the nature of his act and its con- 
sequences, The. only contrast made in the opinion of the Cady case between a 
sane and insane person was by way of defining insanity, as in the Pierce case, 
in terms of ability to appreciate the “moral nature and quality of the purpose.” 
It is worthwhile to note that neither the Cady nor the principal case relies on 
such ability as a test of liability. In the principal case, it would have sufficed for 
the court to accept the jury’s finding of fact as satisfying the definition of death 
by “accident” found in the Pierce and Bachmeyer cases. But the court in its 
opinion interpreted the Pierce and Cady cases to “practically eliminate the word 
‘insane’ from the provision. . . .’ However, both of these cases clearly concede 
the possibility of suicide by an insane person, implying if not stating that an insane 
person may possess the requisite intent and understanding. The clue to the real 
significance of the principal case appears in the two following excerpts from the 
opinion at nage 314: (1) “No person who was insane can commit suicide as that 
term is defined in the cases referred to .. .” (2) “if a man is insane, intent is 
absent because he is incapable of forming an intent and unable to appreciate the 
physical consequences of his act.” It appears that the court here puts forth a 
definition of insanity quite new in the Wisconsin cases dealing with the policy 
clause, “suicide, sane or insane.” Assuming the court’s definition to be correct, it 
may be justified in treating suicide while insane like accidental death, but then 
it is the principal case and not the Pierce and Cady cases which reads “insane” out 
of the policy. But see VANCE, INSURANCE, supra, 810. The court concedes that 
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this result is out of line with that in other jurisdictions. It remains to be seen 
whether insurers can devise a new formula to exclude liability for death re- 
sulting from the act of an insane person, for it is fundamental that an insurer can 
exempt specified causes of death from the coverage of the policy. 

It should be noted that the facts of the principal case involve drunkenness and 
not insanity, which may be distinguishable. The Louisiana court in Equitable 
Life Assurance Society v. Paterson, 41 Ga. 338 (1870) held that where a person 
without deliberate intent became intoxicated and while in that state took laudanum 
with intent to destroy his life, it was a voluntary act, although the intent was but 
the intent of a drunken man and the act was not one which he would have com- 
mitted had he been sober. This case does not necessarily conflict with the principal 
case, since in the latter case the jury found as a fact neither intention nor un- 
derstanding. 

To summarize, by the weight of authority any destructive act of an insane 
man, even though its physical consequences were not known or intended, will bar 
recovery on a policy under the “suicide, sane or insane” provision. Vance, supra 
note 45. In the Pierce and Cady cases, supra, Wisconsin departed from this gen- 
eral rule by requiring proof of intent to take life and ability to understand the 
nature of the act and its physical consequences, regardless, however, of whether the 
insured be sane or insane, i.e. whether he understood the “moral nature and quality 
of the purpose” or not. Finally, the principal case seems to have altogether elim- 
inated the word “insane” from the policy through a new definition of insanity, by 
which an insane person is conclusively presumed not to possess the intent and un- 
derstanding required by the Pierce and Cady cases in order to make the act one 
of suicide. While the court in the principal case did not assert that an act of 
self-destruction by an insane person is the same as an accidental death for all 
purposes, such appears to be the logical! significance of its holding for the purpose 
of construing the policy provision in question. 


Ricwarp S, HipPpeENMEYER. 


MounicipaL CorporRATIONS—LIABILITY FOR MAINTAINING A NuISANCE—The 
plaintiffs’ son was drowned while bathing in a public swimming pool, built and 
maintained by the defendant municipality in an allegedly dangerous manner and 
constituting a nuisance. The defendant’s demurrer to the plaintiffs’ action for 
damages was overruled by the circuit court, but on appeal the Supreme Court 
reversed that order. Virovatz v. Cudahy, 247 N. W. 341 (Wis. 1933), rehearing 
denied May 9, 1933. 

Since the futile attempt of the Ohio court to break away from the rule of 
municipal immunity for torts committed in the exercise of a governmental func- 
tion (Aldrich v. Youngstown, 106 Ohio St. 342, 140 N.E. 164 (1922) overruling 
Fowler v. Cleveland, 100 Ohio St. 158, 126 N.E. 72, 9 A.L.R. 131 (1919), the 
principles sustaining this doctrine have been subjected to renewed scrutiny and, 
very generally, to sharp criticism. Harno, Tort Immunity of Municipal Corpora- 
tions (1921) 4 Int. L. Q. 28; Borchard, Gov’t. Liability in Tort (1924) 34 Yate 
L. J. 1, 129, 229; (1926) 36 id. at 1, 757, 1039; (1928) 28 Cox. L. Rev. 577, 734; 
Doddridge, Governmental & Proprietary Functions of Municipal Corporations 
(1925) 23 Mics. L. Rev. 325; Tooke, Extensions of Municipal Liability in Tort 
(1932) 19 Va. L. Rev. 97. Unquestionably the trend of recent decisions has been 
toward increasing the field of municipal liability. Note (1932) Harv. L. Rev. 305. 
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The movement was approved by the Wisconsin Supreme Court in Young v. Juneau 
County, 192 Wis. 646, 652, 212 N.W. 295, 297 (1927). Several jurisdictions have 
invoked a doctrine enunciated by some text writers as follows: whatever the rule 
in regard to mere negligence, a municipal corporation is liable for the damage re- 
sulting from a nuisance created and maintained by it to the same extent as any 
private individual. 6 McQumtan, MunicrpaL Corporations §2812; 43 C. J. 
956; Note L.R.A. 1915 C. 435. 

A recent Connecticut case, Hoffman v. Bristol, 113 Conn. 386, 155 Atl. 499 
(1931), involved facts similar to those in the principal case. The plaintiff was in- 
jured when he dove from a springboard placed over too shallow water in a 
municipal bathing pool, maintained by defendant city as a governmental function. 
Recovery was allowed on the theory of nuisance stated above. See also Capozzi 
v. Waterbury, 115 Conn. 107, 160 Atl. 435 (1932). 

That the Connecticut and Wisconsin courts should take these diametrically 
opposed views of the problem is noteworthy because (1) Wisconsin has always been 
a leader in any movement toward increasing social responsibility, and (2) the 
text writers cited supra have relied on Wisconsin cases to support their proposition. 
In Harper v. Milwaukee, 30 Wis. 365 (1872) ; Hughes v. Fond du Lac, 73 Wis. 380, 
41 N.W. 407 (1889); Winchell v. Waukesha, 110 Wis. 101, 85 N.W. 668 (1901); 
and Bernstein v. Milwaukee, 158 Wis. 576, 149 N.W. 382 (1914), the liability of 
the municipality which maintains a nuisance was asserted in substantially the 
words above. 

The circumstance which must now be regarded as controlling under the Wis- 
consin law was first emphasized in Folk v. Milwaukee, 108 Wis. 359, 84 N.W. 420 
(1900), in which recovery was denied the parents of a child killed by gas escaping 
from an improperly maintained sewer in a public school building. After rendering 
lip service to the “nuisance doctrine,” the court said it had been applied only 
when the relationship of municipality to the injured party was not, in so far as 
the particular negligent conduct was concerned, that of governor to governed. 
(It might be noted that this distinction did not explain Hughes v. Fond du Lac, 
supra, where the defendant city was certainly in the process of governing the 
plaintiff when it permitted the nuisance which caused his injury. The plaintiff 
recovered for injuries sustained when his horse became frightened at an obstacle 
negligently left in the public thoroughfare. In the principal case the court said 
Hughes v. Fond du Lac was founded on statute, but that is doubtful.) 

The court did not seem to realize that by its decision in the Folk case it for all 
practical purpose completely rejected the nuisance doctrine. On the contrary, it 
definitely implied that different and greater legal consequences should follow 
the creation and maintenance of a nuisance than the commission of any other 
tort. Yet in the only circumstance in which, according to that decision, any 
legal liability could follow the municipality’s failure to abate the nuisance, the same 
liability would ensue for other tortious acts. This is illustrated by the cases of 
Harper v. Milwaukee, supra, and Schroeder v. Baraboo, 93 Wis. 95, 67 N.W. 27 
(1896). In both cases landowners recovered from the city for damage to their 
property by water collecting theron because of an improper street drainage system. 
In the former case, the city’s liability was predicated solely on the nuisance theory. 
In the latter, the question of nuisance was not mentioned. 

In Folk v. Milwaukee, supra, and in the cases succeeding it in which municipal 
liability for nuisances was so limited, the question of whether or not a nuisance in 
fact existed was not specifically determined, so the principal case is the first to 
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settle the law beyond dispute, and it frankly refuses to distinguish between nuisan- 
ces and other torts. No logical reason has ever been advanced for such distinction, 
but as the present day view disapproves of all municipal immunity, the “nuisance 
doctrine” might be considered to represent the normal and proper law and the 
“immunity doctrine” the unjustified exception. 

Certainly any arbitrary rule which permits recovery in some instances and 
denies it in others must lead to absurd consequences. See Young v. Juneau County, 
supra, at 652. Thus, if a county improperly constructs a culvert, causing a pool 
to form on the land of the plaintiff, in which his son is drowned, the plaintiff can 
recover because the act of building the road and culvert, though governmental in 
nature, was not governmental toward him as an adjacent landowner. Matson v. 
Dane County, 172 Wis. 522, 179 N. W. 774 (1920). But if the pool forms on a 
city park, where children are expected to play and maintenance of the nuisance 
creates a specific hazard to them, as in Erickson v. West Salem, 205 Wis. 107, 236 
N. W. 579 (1931), the father cannot recover for the death of his child drowned 
there because the city was acting in a governmental capacity in providing a 
playground for him. 

Space does not permit a comparison of the Wisconsin law, in which the em- 
phasis is on the governmental or non-governmental relationship between plaintiff 
and defendant, and the law of the majority of other jurisdictions, where it is said 
that liability depends on whether the act which injured the plaintiff was a govern- 
mental or proprietary function of the city. It is submitted that in dealing with this 
whole problem many courts have either failed to apply properly the principle— 
attenuated at best—upon which all municipal immunity rests or have chosen 
unfortunate language to clothe the reasoning beneath their decisions. It is ques- 
tionable whether the Wisconsin court has really avoided the problem created by 
the conflicting interests of expanding government power and extending the tort 
liability of those governments. The fact that acts once considered invasions of 
private perogative are now recognized as merely the proper exercise of govern- 
mental duty may scramble the classification of relationships as well as of functions. 


Orrin B. Evans. 


PLeapInc—Spiittinc Causes or Action—Inyurigs TO Persons AND PROPERTY 
By a SINGLE Tort.—W, injured both as to her person and her home as the result of 
the explosion of a heater, sues separately, first, for injuries to her person; secondly, 
for injuries to her property. Held: although under the Michigan rule two actions 
could not be maintained, that since the explosion occured in New York, Michigan 
would apply the New York rule allowing separate actions to be brought for in- 
juries to person and to property as the result of a single tort. Tuttle et ux v. 
Everhot Heater Co. (Mich. 1933) 249 N. W. 467. Contra: Booth v. Frankenstein, 
209 Wis. 362, 245 N.W. 191 (1932). 

This case once again raises an issue which has been the subject of judicial 
comment and controversy in America for thirty-five years. As a general rule it 
is held everywhere that a single cause of action cannot be split into several claims 
and separate actions maintained thereon. Secor v. Sturgis, 16 N.Y. 548 (1880); 
Smelker v. C. & N. W. R.R. Co., 106 Wis. 135, 81 N.W. 994 (1900); Patnode v. 
Westenhaven, 114 Wis. 460, 90 N.W. 467 (1902). Although this rule is universally 
sustained, the courts have diverged greatly on the interpretation of “cause of 
action.” Where as the result of a single tort a person has sustained injuries both 
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as to his person and property, there is a sharp conflict of authority as to whether 
one or two causes of action are involved. In England the doctrine has been an- 
nounced that two causes of action arise so that separate actions can be main- 
tained thereon for each cause. Brumsden v. Humphrey, 14 Q.B.D. 141 (1884). 
This English view has been adopted in America as the minority or the New York 
view, the states adhering to it being (cases arranged chronologically with leading 
case first) New York, Reilly v. Sicilian Asphalt Paving Co., 170 N. Y. 40, 62 NE. 
772 (1902), reversing 14 App. Div. 242, 52 NYS 817 (1898); Texas, Watson v. 
Texas and Pacific R.R., 8 Tex. Civ. App. 144, 27 S.W. 924 (1894); New Jersey, 
Ochs v. Public Service R.R., 81 N.J.L. 661, 80 A. 495 (1911), Sadovich v. Heimert, 
108 N.J.L. 201, 154 A. 609 (1931); California, Lamb v. Harborough, 105 Cal. 680, 
39 P. 56 (1895), Schermerhorn v. Los Angeles Pac. R.R., 18 Cal. App. 454, 123 
P. 56 (1912), Todhunter v. Smith, 21 P. (2d) 479 (Cal. 1933); Federal, Boyd v. 
Atlantic Coast Line R.R., 218 Fed. 653 (S.D. Ga. 1914), Borden’s Milk Co. v. 
Mosby, 250 Fed. 839 (C.C.A. 2nd, 1918) ; Illinois, Clancey v. McBride, 338 Ill. 35, 
169 N.E. 729 (1929); Ohio, LeBlond Schact Truck Co. v. F.B.M.A. Ass’n, 34 
Ohio App. 428, 126 N.E. 414 (1929). 

The majority of the courts in the United States, however, are in accord with 
the Minnesota rule, as announced in King v. Chicago, Milwaukee & St. Paul R.R., 
80 Minn. 83, 82 N.W. 1113, 50 L.R.A. 161 (1900), (leading case) namely, that where 
a single tort causes damage both to person and property simultaneously only one 
cause of action arises so that separate suits can not be maintained thereon. (In 
chronological order) Maryland, Baltimore & Ohio R.R. v. Ritchie, 31 Md. 191 
(1869) ; Connecticut, Seger v. Town of Bakkhamsted, 22 Conn. 289 (1853); Mis- 
souri, Fragstein v. Windler, 2 Mo. App. 598 (1876); Massachusetts, Doran v. 
Cohen, 147 Mass. 342, 17 N.E. 647 (1888); Bliss v. New York Central R.R., 160 
Mass. 447, 36 N.E. 65 (1894) ; North Dakota, Nokken v. Avery Mfg. Co., 11 N.D. 
399, 92 N.W. 487 (1903) ; Alabama, Birmingham & Southern Railway Co. v. Lint- 
ner, 141 Ala. 420, 38 So. 363, (1904) ; Tennessee, Mobile R.R. Co. v. Mathews, 115 
Tenn. 172, 91 S.W. 194 (1905) ; Globe & Rutgers Ins. Co. v. Cleveland, 162 Tenn. 
83, 34 S.W. (2d) 1059, (1931) ; Federal, Southern R.R. Co. v. King, 160 Fed. 332, 
87 C.C.A. 284 (N.D. Ga. 1908) ; Mississippi, Kimball v. Louisville & Nashville R.R. 
94 Miss. 396, 48 So. 230 (1908) ; Farmer’s v. Union Ins. Co. of Ind., 146 Miss. 400, 
111 So. 584 (1927); Kentucky, Cassidy v. Berkovitz, 169 Ky. 785, 185 S.W. 129 
(1916) ; Arizona, Jenkins v. Skelton, 21 Ariz. 663, 192 Pac. 249 (1920); Pennsyl- 
vania, Field v. Phila. Rapid Transit Co., 273 Pa. 282, 117 A. 59 (1922); Washing- 
ton, Sprague v. Adams, 139 Wash. 510, 247 Pac. 960 (1926) ; Georgia, Georgia R.R. 
Co. v. Endsley, 167 Ga. 439, 145 S.E. 851 (1928), reversing on this point Endsley 
v. Georgia Ry & Power Co., 37 Ga. App. 359, 140 S.E. 386 (1927) ; North Carolina, 
Underwood v. Dooley, 197 N.C. 100, 147 S.E. 686 (1929); South Carolina, Hol- 
combe v. Garland, 162 S.C. 379, 160 S.E. 881 (1931); Ohio, Mayfield v. Kovac, 
40 Ohio App. 310, 181 N.E. 28, (1932); Wisconsin, Booth v. Frankenstein, supra; 
Michigan, Tuttle et ux v. Everhot Heater Co., supra. Statistically eighteen states 
have followed the majority rule, and five the minority rule. Ohio and the Fed- 
eral courts lean both ways in the absence of! decisions from the highest court in 
each jurisdiction. Seemingly, the rest of the states are silent on the principal point. 

This sharp conflict has been produced because of the differences in opinion 
as to what constitutes a “cause of action.” Most courts will readily agree with the 
view of Justice Marshall that “in every cause of action there must exist a primary 
right, a corresponding primary duty, and a failure to perform that duty.” South 
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Bend Shield Plow Co. v. George Cribb Co., 105 Wis. 443, 81 N.W. 675 (1900); 
McArthur v. Moffett, 143 Wis. 564, 128 N.W. 445 (1910). The courts following the 
Minnesota rule have not dealt with the problem as being concerned with a primary 
right and duty and a delicit of that duty. They assume that the single negligent act 
is the cause of action complained of, thereby ignoring their own definitions of 
cause of action. The negligent act alone, without any corresponding injury to the 
plaintiff is not actionable. It is only when there is a breach of a primary duty as 
a result of a single negligent act that a cause of action arises. Brumsden v. 
Humphrey, supra. That two distinct primary rights, freedom from injury to per- 
son and freedom from injury to property, were recognized by the common law is 
admitted. Reilly v. Sicilian Asphalt Paving Co., supra. Therefore, the very defini- 
tion of “cause of action” leads one to the inevitable legal conclusion that where 
injuries are inflicted as to one’s person and property by a single tort, two causes 
of action arise. Only the argument that in such matters all things should be tried 
in a single law suit to hurry up the processes of law and to make for a more 
expedient justice (King v. R.R., supra) can take away the force of this reasoning. 
As a matter of logic and legal reasoning the English and minority rule in should 
be followed. As a matter of sound legal policy and the expedient administration 
of justice perhaps it is better to adhere to the principle of the King case. 

Wisconsin, in Booth v. Frankenstein, supra, has approached the “cause of 
action” problem with its statement that if the King case meant that the cause of 
action was the negligent act, it would not go that far. “We think,” says the Wis- 
consin Supreme court, “That the primary right of the plaintiff is to be free from 
damage to person or property [italics mine] by reason of the negligent act of oth- 
ers.” But in Holcombe v. Garland, supra, the Georgia Supreme court says that 
the plaintiff’s primary right is to use the highway in safety. In Jacobus v. Colgate, 
217 N.Y. 335, 111 N.E. 837 (1916) injuries to personal and real property by the 
same tort were held to be two causes of action, two primary rights being involved. 
Unless all this confusion as to primary right can be obviated by turning to some 
fundamental classification of primary rights, which can be justified by some author- 
ity, logic, or policy, the courts ought to desist from treating this subject in terms of 
primary right and cause of action and adopt other criteria. 


Epwtn Conrap. 


Trusts—DEVIATION FROM TERMS—APPLICATION OF EMERGENCY DoctrrinE— 
Testator created a trust, giving widow a life interest in a portion thereof, use 
of the homestead for life, or if she chose to live elsewhere, executor was em- 
powered to build her a home not exceeding cost of $25,000, and to sell the 
homestead with the consent of widow. The homestead is worth $200,000. Due to 
changes in commercial zoning the homestead is now in the midst of a hurly-burly 
section, and widow declines to live in it longer. She offers to surrender her life 
interest in it for an annuity of $15,000, to reimburse her for annual outlay of a 
suitable home. Trustee asks for instructions. Held: Trustee may not purchase life 
interest of the widow. There is no support in law for counsel’s argument that 
testator did not contemplate the unfitness of the neighborhood, and that in order 
to effectuate his intention, that should be done which testator would have done, 
namely, the purchase of another house of the same value. “The doctrine of neces- 
sity has no application to the property rights in a trust. The rights cannot be 
altered to prevent a disappointment which creator might have provided against, 
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had he foreseen the mishap.” Fidelity Union Trust Co. v. J. R. Shanley Estate Co., 
167 Atl. 865 (N. J. Chanc. 1933). 

The question presented by this case arises most frequently in connection 
with the sale of the trust res where circumstances which the creator of the trust 
did not contemplate occur. Courts of equity, when confronted by this problem, 
may authorize a deviation from the express terms of the trust in two situations: 
(1) to save the estate from destruction or loss; (2) to provide sufficient income 
to support the beneficiaries of the trust fund. In the first situation, the courts 
generally have not hesitated to ignore the express instructions of the creator, and 
decree a sale of the property, or modify the use to which it is put. Thus in the 
case of In re Pulitzer’s Will, 139 Misc. 575, 249 N. Y. Supp. 87 (1931), the court 
decided that, despite the fact that the creator of the trust expressly forbade a sale 
of the assets of the Press Publishing Co., yet, on proof that a few months opera- 
tion of the company in accordance with the terms of the trust would result in a 
complete dissipation of all the assets, the court could authorize the trustee to 
sell such assets. The theory is that there is an imputed change of intention on the 
part of the creator, due to the emergency presented. In the case of Russell v. 
Russell, 109 Conn. 187, 145 Atl. 645 (1929), the court stated: “In the ad- 
ministration of a trust, circumstances sometimes create a situation where ad- 
herence to directions given by its creator... would defeat the very purpose which 
the trust is meant to accomplish. .... It is to be borne in mind that it is the 
necessity of the situation which brings it [authority to depart from the terms of 
the trust] into operation, and not the mere fact that thereby the estate may be 
administered in a way which will be more advantageous to its beneficiaries.” It 
was held in City of Detroit v. Detroit United Ry., 226 Mich. 354, 197 N. W. 697 
(1924), that equity may act in opposition to the terms of the trust if it is 
necessary to preserve the trust property and protect the beneficiaries’ rights. 

In the second situation, it must be a case of “utmost necessity” before 
equity will authorize a departure from the creator’s intention. Wisconsin has held, 
in a case where the income was not as large as contemplated, but enough for 
support, that, “as the testator’s scheme was worked out and inscribed in the will, 
so must it be.” Estate of Cole, 102 Wis. 1, 10, 78 N. W. 402, 405 (1899). In 
Ruggles v. Tyson, 104 Wis. 500, 79 N. W. 766 (1899), the court stated that equity 
will not interfere to sanction a sale of the trust property where only a portion of 
the estate is not self-supporting, but the income from the rest is sufficient to pre- 
serve the entire estate. Where the trustee is given control of all the real estate, 
but without express authority to sell, it was held that the trustee might execute 
leases for 99 years, extending beyond the life of the trust, on the theory that it 
was the creator’s implied intention that trustee so deal with the property. The 
supreme test, said the court, is “What did the testator intend? When that is dis- 
covered, it is the law of the trust.” Upham v. Plankinton, 152 Wis. 275, 165 N. W. 
18 (1917); Estate of Gray, 196 Wis. 383, 220 N. W. 176 (1928). 

When conditions arise which the creator could not have contemplated and 
which make it necessary, in order to preserve the rights of the beneficiaries, to de- 
viate from the terms of the trust, equity may direct modifications, although such 
powers are to be used with the utmost caution. Johns v. Montgomery, 265 Ill. 
21, 106 N. E. 497 (1914). Where a question of public policy supplements that of 
providing income for beneficiaries, courts will authorize a deviation from the 
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terms of the trust. Colonial Trust Co. v. Brown, 105 Conn. 261, 135 Atl. 555 
(1926). 

In the principal case the powers granted by the creator were well-defined. 
There was no substantial benefit intended by him which his widow did not re- 
ceive, but there was an express alternative of which she might have availed her- 
self, the building of another home. This case does not fall within the two cate- 
gories for which equity has provided relief, but rather into a third classification, 
for the sole benefit of the beneficiary, and where there is no question of pre- 
serving the estate or providing adequate income for the support of beneficiaries. 
The courts have universally held that in such a situation the doctrine of emer- 
gency does not apply, and have refused a deviation from the terms of the trust. 
In a similar situation the court of last resort in Illinois refused relief. The land 
was worth $200,000 and the income from it was only $640 per annum. The court 
based its decision upon a strict compliance with the terms of the trust, because, 
since the income was just enough to provide the support directed by the testator, 
there was no necessity for modifying them. Johns v. Johns, 172 Ill. 472, 50 N. E. 
337 (1878). 


Wis. Stat. (1931) §231.31 empowers the courts to authorize a sale of realty 
in cases where the trust property is “exposed to waste or dilapidation or is un- 
productive, or because the trustee has no money belonging to the trust to pay 
the taxes or assessments on the property, or for other peculiar reasons or cir- 
cumstances.” The statute, according to the court in Upham v. Plankinton, supra, is 
declaratory of the common law, and the law is well settled that equity will not 
permit a deviation from terms of the trust by reason solely of the interest of the 


beneficiary. Hence, it would seem that if the question presented by the facts 
in the principal case arose in Wisconsin, the same result would be reached. 


Downatp C. Heme. 





